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1.3. Civil and political rights

Executive Summary

This chapter reviews the available evidence relating to the four ‘search questions’ concerned with civil and political
rights in the UK.

Our analysis in this chapter identifies a number of changes and continuities since our last full Audit of UK democracy. These are
summarised below under three separate headings: (a) areas of improvement; (b) areas of continuing concern; and (c) areas of new or
emerging concern.

(a) Areas of improvement

1. Overall falling violent crime rates.

There is evidence of falling levels of violent crime, as measured by the British Crime Survey. However, the major civil unrest which took
place in England during August 2011 involved a major violation of physical security, and will presumably increase public fear of more
violation in future. (For further details and discussion, see Section 1.3.1)

2. Coalition review of counter-terrorism and security powers.

Following its formation in May 2010, the coalition government  reviewed policy relating to counter-terrorism and security powers. This has
led to a number of changes in policy. Labour's plans for compulsory identity cards, never implemented, have been dropped. Control orders,
imposing severe restrictions on the civil and political freedoms of terrorist suspects, are being replaced by less stringent 'T-Pims' (Terrorism
Prevention and Investigation Measures). In addition, there has been a reduction in the use of terrorist stop and search powers that do not
require 'reasonable suspicion', and the powers under which they can be used have been revised to some degree. (For further details and
discussion, see Sections 1.3.1 and 1.3.2)

3. Comprehensive protection for religious freedom under the law.

During the period since the last Audit, significant steps have been taken to introduce measures aimed to prevent religious discrimination.
The Employment Equality (Religion or Belief) Regulations 2003 prohibited direct and indirect discrimination in employment on the grounds
of religion or belief. The Racial and Religious Hatred Act 2006 outlawed inciting hatred on the grounds of religion or belief. The Equality
Act 2006 prohibited discrimination on the grounds of religion or belief in the provision of goods, facilities and services, the management of
premises, education and the exercise of public functions. These provisions were further consolidated by The Equality Act 2010, which
includes religion or belief as one of a number of 'protected characteristics’ defined by the Act. (For further details and discussion, see
Section 1.3.3)

4. More positive promotion and entrenchment for minority indigenous languages.

Additional measures have been introduced to protect the main minority indigenous languages in the UK: Welsh (by far the most widely
spoken), Scots, and Irish Gaelic. The Government of Wales Act 2006 obliged Welsh ministers to adopt a 'Welsh language strategy’ and
'Welsh language scheme’. In February 2011, the Welsh Language Measure passed by the Welsh assembly the previous December
received royal assent, introducing various new institutions and enhanced status for the Welsh language. The Northern Ireland (St Andrews
Agreement) Act 2006 (section 15) provided that the Northern Ireland Executive must 'adopt a strategy setting out how it proposes to
enhance and protect the development of’ the Irish and Ulster Scots languages. (For further details and discussion, see Section 1.3.3)

(b) Areas of continuing concern

1. Differential violent crime victimisation.

While violent crime is falling overall, it continues to impact disproportionately across different social groups. Those from younger age
groups, men and the unemployed remain more likely to be attacked. Women are substantially more likely than men to be victims of
domestic and sexual assault. There are other crimes of a physical nature to which women, sometimes concentrated within particular ethnic
groups, are particularly vulnerable. (For further details and discussion, see Section 1.3.1)

2. The incidence of hate crime.
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Racial hate crime was first classified as an offence in the Public Order Act 1986, while crimes motivated by hate associated with religion,
disability, sexual orientation or transgenderism have been recognised in a series of laws passed since 1998. It is difficult to assess trends,
but there is evidence of a growth in the proportion of cases identified as hate crime that lead to a criminal charge. While the incidence of
hate crime is a serious concern, it is also important to acknowledge that there is now far stronger public and institutional awareness of
racially and religiously aggravated crime. (For further details and discussion, see Section 1.3.1)

3.  Widely drawn police counter-terrorist stop and search powers.

The Audit has previously described the 'broadness’ of stop and search powers, and the tendency for stop and search powers of all types to
fall disproportionately on particular ethnic groups is noted elsewhere in this Audit (see Section 1.2.5). These general concerns about stop
and search have been compounded by the rising emphasis placed upon counter-terrorist activity across the whole of the UK. (For further
details and discussion see Section 1.3.1)

(c) Areas of new or emerging concern

1. The extension of pre-charge detention times for counter-terrorist suspects.

During the period of the present Audit, the maximum period of pre-charge detention under section 41 of the Terrorism Act 2000 has been
extended from seven to 14 days (this change came into force in January 2004); and then from 14 to 28 days (since July 2006). Even a limit
of seven days is both a departure from international norms (though direct comparisons are difficult) and from principles of due process.
Further problems involve the inappropriate conditions in which suspects are held. Consequently, the coalition's decision to reduce the
maximum to 14 days does not fully resolve our concerns and, moreover, makes no practical difference since the police rarely use the ability
to extend beyond 14 days detention. (For further details and discussion, see Section 1.3.1 and Figure 1.3c)

2. Various efforts to detain and then deport foreign terrorist suspects to destinations where there is cause for concern about
potential mistreatment.

The Anti-Terrorism, Crime and Security Act 2001 contained provisions allowing indefinite detention of foreign national terrorist suspects,
who were not charged with an offence, and whom the government could not deport (in compliance with article 3 of the European
Convention on Human Rights) because there was a danger that they would be subjected to torture or other degrading treatment in their
country of destination. When, in 2004, the House of Lords ruled this approach incompatible with the ECHR, the government introduced the
control orders regime, provided for by the Prevention of Terrorism Act 2005. In parallel with control orders, the government has continued to
seek deportation of terrorist suspects through the conclusion of agreements with individual states that they will not subject those sent there
to torture or other degrading punishment. This approach has also been criticised from a human rights perspective. (For further details and
discussion, see Section 1.3.1)

3. The growth of surveillance and the use of personal data in the public and private sectors.

Concerns about surveillance and the collection and handling of personal data have mounted over the last decade. The coalition has
carried out a review and made proposals including restraining local authorities in their use of covert investigatory techniques, to ensure that
they are directed only at serious crime and approved by a magistrate. The coalition has also dropped the previous government’s national
identity card scheme and the associated National Identity Register. However, concerns remain about the widespread use of surveillance
technologies and about the range and reach of the 'database state'. (For further details and discussion, see Section 1.3.1 and Case Study
1.3b)

4. Multiple concerns about the impact of control orders and various other counter-terrorism measures upon the freedoms of
movement, assembly, expression and association. 

We identify five key concerns about the impact of counter-terrorism measures on civil and political rights. First, control orders, introduced by
the Prevention of Terrorism Act 2005, severely circumscribe the freedoms of those who are subject to them, including the freedoms of
movement, assembly, expression and association. The coalition intends to replace control orders with less stringent 'T-Pims’ (Terrorism
Prevention and Investigation Measures), but these will leave a number of key features of the control orders system in place. Second, major
impositions have been made on the freedom of individuals through the use of asset freezing orders. Third, the proscription of terrorist
organisations is problematic from the point of view of the freedom of association, with implications as well for the freedoms of speech,
assembly and movement. Fourth, the deployment of counter-terrorist stop and search powers can infringe upon freedom of movement.
Finally, other counter-terrorist powers potentially infringe upon the rights of journalists and protestors. (For further details and discussion,
see Section 1.3.2)
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Introduction

Civil and political rights are essential to the functioning of democracy. Without them citizens cannot meaningfully participate in the activities
that are central to a democratic society. This point can be illustrated in a number of ways. Citizens in fear for their physical security cannot
properly participate in democratic processes. Free and inclusive elections and public deliberation over policy require the existence of such
rights as freedom of speech and freedom of association. Furthermore, democratic principle requires that all citizens must have equal
enjoyment of civil and political rights, regardless of such characteristics as gender, ethnicity and sexual orientation (Beetham et al., 2002,
pp. 39-40).

It will be necessary and in the interests of democracy in some cases both to balance some of these rights against each other and to limit
them (though other rights - in particular the protection from torture - are absolute). For instance, there should be limits on the extent to which
the right to freedom of expression can be used to justify violation of the right to privacy; yet equally, the right to privacy should not be used
inappropriately to inhibit freedom of expression. Law enforcement agencies may need at times to interfere with physical security, for
example through detaining individuals whom it reasonably suspects of being involved in criminal activities. But any such restrictions on
civil and political rights must take place within a clearly defined and limited legal framework, with the courts providing adjudication where
necessary.

In this context, this section considers the following issues:

The extent to which people are free from physical violation, and from the fear of such violation;
The effectiveness of the measures in place to protect the freedoms of movement, expression, association and assembly;
The effectiveness of provisions for the security of individuals to practise their own religion, language or culture;
The extent to which individuals and groups working to improve human rights are free from harassment and intimidation.

Our last Audit welcomed the introduction of the Human Rights Act 1998 (HRA) as a means of strengthening provision for civil and political
rights (Beetham et al., 2002). However, we noted concerns about the impact of the Terrorism Act 2000, including through its provision for
police powers of arrest and for the proscription of terrorist groups. We also drew attention to the detention without trial of foreign national
terrorist suspects under the Anti-Terrorism, Crime and Security Act 2001, which required derogation from the European Convention on
Human Rights (ECHR). The Audit noted the vulnerability of certain minority groups to hate crime. We noted the persistence of the law of
blasphemy, which protected the Anglican church but no other denomination of faith; and clear evidence of various forms of religious
discrimination.

Consideration of these topics during the period of the present Audit takes place against a backdrop of two conflicting developments. The
first involves recent legislative provision for the protection of human rights, through the HRA, as noted in our last Audit. While the UK has a
longstanding cultural and political tradition of respect for civil and political rights, firm and comprehensive constitutional protections were
lacking. In many countries protection for such freedoms is provided for in the text of a codified constitution (such as the 'Basic Rights’
included in the German 'Basic Law’). In such cases, civil and political rights are typically entrenched against repeal; and may be justiciable,
even to the point that courts can declare primary legislation in conflict with constitutional rights to be void. In the UK, on the other hand, the
protection of rights was historically dependent to a large extent on the self-restraint of public officials and on parliament in the deployment of
its legislative supremacy. Such legislative provision as existed for civil and political rights was piecemeal and vulnerable to repeal by
parliament. Similarly while judges developed, via the common law, certain core principles in this area, the extent to which the judiciary
could assert them in the face of the will of parliament was constrained.

The beginnings of a change in the UK approach can be traced to its commitment to the European Convention on Human Right (ECHR), a
document of the Council of Europe. (The UK is also party to other international agreements providing for such rights, including the United
Nations International Covenant on Civil and Political Rights.) On 8 March 1953, the UK, one of the 10 founding members of the council,
became the first country to ratify the ECHR. However, for four decades the ECHR only existed as an external treaty obligation. A further
shift came in 1998 when the HRA incorporated the convention into UK law. This statutory shift was accompanied by the establishment of
the Joint Committee on Human Rights (JCHR), an all-party parliamentary body comprising both MPs and peers. The JCHR monitors
legislation for compliance with the ECHR, and inquires more generally into human rights.

The significance of the introduction of the HRA should not be understated. One important consequence is that courts can now quash
administrative acts and secondary legislation that are found incompatible with convention rights, though they cannot disapply primary
legislation as they might under a fully codified constitution (see Section 1.2.2). The HRA enjoys a degree of constitutional entrenchment,
since it is protected from implied repeal. Parliament can only override it if it does so expressly. Where an act of parliament not expressly
overriding the HRA is found to be in conflict with convention rights, the courts disapplies neither act and issues a 'declaration of
incompatibility’, leaving ministers and parliament to resolve the issue.
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In our 2002 Audit we described the HRA as 'a landmark in British constitutional reform that ranks in significance alongside the Magna Carta
and the 1689 Bill of Rights’ (Beetham et al., 2002, p. 40). But we struck a cautionary note also, noting that, judging by their tendency to
introduce measures which contravene the HRA, 'ministers themselves seem not to have fully appreciated the significance of their own Act’
(Beetham et al., 2002, p. 40). The inevitable tension which the HRA has introduced between politicians and judges has rendered the act
increasingly controversial. Some commentators suggest the HRA has undermined criminal justice and security; others that it has not
sufficiently strengthened human rights. There is a lack of agreement, including within the present coalition government, about its future, or
whether it should have one at all (see Section 1.2.2).

The legislative, quasi-constitutional protection for civil and political rights embodied in the HRA has been built upon by various other
measures which have served to render legal protections against discrimination more comprehensive and coherent, including, as we find in
this chapter, provision for religious freedom (see Section 1.3.3). Policy measures aimed at promoting minority indigenous languages have
also been introduced (see Section 1.3.3). Beyond these developments in human rights and the protection of minorities, there are other
improvements noted in this chapter, notably including the evidence of a long-term downward trend in both the incidence, and fear of, violent
crime (see Section 1.3.1).

At the same time, however, we find a dramatic and worrying trend towards infringements on civil and political rights through government
policy and legislation. It has been driven to a large extent, although not solely, by rising concerns about international terrorism following
events in the US on 11 September 2001. As is discussed below, the period since 2001 has seen an international tendency towards
infringements on human rights, of which the UK has been part. There have been incursions across the board, taking in widely drawn police
stop-and-search powers (see Section 1.3.1); extended periods of pre-charge detention for terrorist suspects (see Section 1.3.1); various
new terrorism offences which impinge on areas such as free expression (see Section 1.3.2); and measures to restrict the freedoms of
terrorist suspects who have been convicted of no offence (see Section 1.3.1). There have also been concerns about the rise of a 'database
state’ which inappropriately manages the personal details of citizens (see Section 1.3.1); and the role of the private sector in surveillance.
Meanwhile, although the apparent fall in the incidence of violent crime is welcome, it is also evident that it has not applied as fully to certain
vulnerable groups (see Section 1.3.1).

The contradictions we note in this chapter with regard to human rights in the UK were well captured by the Council of Europe’s human
rights commissioner, Alvaro Gil-Robles, following a visit to the UK in 2004. In his subsequent report, Gil-Robles stated that the UK 'has
every right to be proud of its achievement in introducing the Human Rights Act and has proven itself to be acutely conscious of the contours
of the obligations entailed’ (Gil-Robles, 2005, p. 6). However, he then went on to note:

'the frequency with which I heard calls for the need to rebalance rights protection, which, it was argued, had shifted too far in favour
of the individual to the detriment of the community. Criminal justice, asylum and the prevention of terrorism have been particular
targets of such rhetoric, and a series of measures have been introduced in respect of them which, often on the very limit of what the
respect for human rights allows, occasionally overstep this mark […] it is perhaps worth emphasising that human rights are not a pick
and mix assortment of luxury entitlements, but the very foundation of democratic societies,’ (Gil-Robles 2005, p.6).

Given the controversies which have been associated with the Human Rights Act since its introduction in 1998, it is important to seek to
place the UK’s human rights record in a broader historical and international context. Is there evidence of improved protection of civil and
political liberties in the UK as a result of the HRA? And how does the UK’s record in human rights compare to other established
democracies, both before and after the introduction of the HRA? 

Guaranteeing civil and political rights in the UK: an overview

A valuable starting point for our assessment of how well civil and political rights are guaranteed in the UK is provided by existing datasets
which seek to measure the extent to which governments around the world adhere to international human rights standards. The three
principal sources providing time-series data on civil and political rights are the Freedom House 'Freedom in the World’ survey, the Political
Terror Scale (PTS), and the Cingranelli-Richards Human Rights Index (CIRI).

While there are some important differences in the criteria and methodologies used to compile these datasets, they also have much in
common. Each of the three sources provides an annual assessment of civil and political rights in more than 180 countries, with data
presented in a consistent format for a period of 30 years or more. Moreover, while the relative merits of the contrasting approaches have
been extensively debated (Cingranelli and Richards, 2010; Wood and Gibney, 2010), a systematic comparison of the three datasets
reveals that they produce remarkably consistent results, particularly with regard to established democracies. Specifically, all three datasets
point to:  

A core group of 20-25 countries which have maintained the highest standards of human rights since the 1970s, concentrated in three
geographical areas: Western Europe, North America and Australasia.
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A smaller group of up to 10 countries which stand apart as the global 'leaders’ in human rights, comprising the five Nordic countries,
the three 'Benelux’ consensual democracies (Belgium, the Netherlands and Luxembourg) and two of the Westminster democracies
(Canada and New Zealand). 
A clear tendency for respect for human rights in established democracies to come under pressure since 2000, with only a handful of
democracies able to maintain an equivalent level of human rights protection as in previous decades (notably the Nordic countries,
New Zealand, Belgium and Luxembourg). 

Based on these datasets, the UK’s global 'ranking’ for protection of civil and political rights is a respectable one, although it generally falls
short of the very highest standards observed elsewhere in Northern Europe. Typically, the UK can be classified as belonging to a 'second-
tier’ of established democracies in which extensive civil rights and political freedoms are guaranteed, but where there are some instances
of specific human rights being infringed (see also Humana (1987), who ranked the UK equal 12th for adherence to human rights, alongside
France and Australia, among 120 countries with populations of one million and above).

This long-run evidence of the UK maintaining a relatively high global ranking for its respect for human rights is reassuring. However, it is
also vital to pay close attention to developments over the past decade, both within the UK and among other established democracies. As
Dreher et al. (2007) note, in line with the tendency discussed above, there has been a general, albeit modest, decline in the human rights
records of western democracies since the early 2000s, arising from measures introduced to counter the threat of domestic terrorism.  While
the UK is no exception in this regard, it is also one of the few established democracies with previous experience of a credible domestic
terrorist threat (see Section 2.5.4).  The effect of this concern with the threat of terrorism has been partially to offset potential gains arising
from the introduction of the HRA.

A more detailed consideration of the UK’s overall record in protecting civil and political rights, both over time and in comparison with other
democracies, can be gleaned from any of the three human rights datasets listed above. We have opted to use CIRI because, uniquely, it
provides separate scores for a range of specific civil and political rights, as well as for a more limited range of social and economic rights.
As such, the data contained within CIRI relate most closely to the approach to human rights adopted in our Audit framework and allow for
individual components of change in human rights protection to be more readily identified.      

CIRI’s data is based on detailed coding of human rights reports for individual countries produced by the US State Department and by
Amnesty International using 15 specific human rights measures. These measures include: a range of 'physical integrity rights’, such as the
rights not be tortured, or to be imprisoned for political beliefs; civil liberties encompassing freedoms of speech, association, assembly,
movement and religion, as well as the right to participate in free elections; workers’ rights; and the rights of women to equal treatment in
political, economic and social affairs. In addition, CIRI aggregates some of these variables to construct two main sub-indexes: a Physical
Integrity Rights Index, covering issues such as freedom from torture, extrajudicial killing and political imprisonment; and an Empowerment
Rights Index, which aggregates the six measures of civil liberties plus the measure of workers’ rights. Using the current criteria, countries
are scored out of 30 for all the human rights considered, out of 8 for physical integrity rights and out of 14 for empowerment rights. Our focus
here is on these two sub-indexes as measures, respectively, of civil rights and of political rights. 

Measured in global terms, current CIRI data underlines that respect for human rights in the UK is in-line with other established
democracies. Figure 1.3a shows the UK’s scores on the two principal CIRI indexes described above. While the UK falls just short of the
maximum scores in each instance, and thus ranks below the average for the Nordic countries, it is closely in line with the average for both
the EU15 and the OECD. Unsurprisingly, as with all other established democracies, the UK’s record on human rights is also judged to be
significantly above the global average, as Figure 1.3a makes clear.

Figure 1.3a: Government respect for human rights: the UK in comparative perspective, 2010
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Source: Cingranelli-Richards (CIRI) Human Rights Dataset (2011).

However, it is also important to note that CIRI data suggests a long-term decline in the UK’s overall global ranking for human rights
protection. Using the aggregate CIRI measure for all human rights, including those relating to economic and social rights for women, the
UK has slipped from an overall global ranking of joint 11th in 1990 to joint 20th in 2010. Further analysis of the CIRI data for the UK
highlights some of the reasons for this decline in the UK’s relative position. Figure 1.3b highlights clear fluctuations in the UK’s scores on
the two principal CIRI indexes in the period from 1981-2010. Fluctuations in the UK’s scores on the Physical Integrity Index, which are
among the most variable of any established democracy over this period, are especially obvious from this data. Moreover, unlike most other
OECD member states, these fluctuations are not confined to the decade since 2000 but are evident throughout the period. The clear
explanation for this pattern is that the UK has struggled to adhere to the very highest standards of human rights in the context of a changing
set of domestic terrorist threats (see Section 2.5.4).

Figure 1.3b: UK scores on the Cingranelli-Richards (CIRI) Human Rights Dataset, 1981-2010

Source: Cingranelli-Richards (CIRI) Human Rights Dataset (2011).

The CIRI data also enables us to identify the specific areas where the UK track record in human rights is judged to be most variable over
time; and therefore to explain why the UK stands apart from the small number of democracies which have consistently displayed exemplary
human rights records. Table 1.3a summarises the instances in which the CIRI data records some degree of divergence from a full score on
each of the 15 indicators which it uses. While this list is relatively lengthy, it is important to underscore that there is no country in the world
for which the stringent CIRI methodology records zero breaches of human rights from 1981-2010 (Iceland comes closest, having a 'perfect’
human rights score for 25 of the 30 years covered by the CIRI indicators). Neither does the data for the UK point to widespread and
sustained abuses of civil and political rights - hence its relatively high global ranking on the index.
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Nonetheless, Table 1.3a does point to some clear causes for concern. Most seriously, in 24 of the 30 years covered by the database there
is evidence of at least occasional use of force by public officials in a way which can be classified as 'torture’. There are also eight years in
which evidence was found of extrajudicial killings. No other North European democracy exhibits anything like this level of domestic state
violence and, in countries such as Denmark, Norway and Iceland, in particular, the CIRI data finds it to be negligible. Moreover, the CIRI
data also points to a significant number of years in which a degree of restriction was applied in the UK in relation to the freedoms of
assembly, association, speech, movement and religion. Indeed, in 26 of the 30 years in the period under consideration there were
restrictions of some kind observed in relation to at least one of these indicators. By contrast, the Nordic countries typically show evidence of
any such restrictions in as few as four or five years over the same period.

Table 1.3a: Human rights concerns identifiable from the Cingranelli-Richards Human Rights Index, UK, 1981-
2010

CIRI Indicator Nature of concern identified
Frequency of
concern (% of years
in dataset)

Years when
concern observed

Physical Integrity Rights

Extrajudicial killings
Occasional killings by (or on behalf of) government
officials without due process of law.

27%
1985, 1991, 1992,
1995, 1997, 2000,
2005, 2009

Political
imprisonment (1)

Many individuals incarcerated by government officials
because of non-violent political beliefs or actions

3% 1991

Political
imprisonment (2)

A few individuals incarcerated by government officials
because of non-violent political beliefs or actions

10% 1985, 1987, 2005

Torture
Occasional inflicting of extreme pain, or use of physical
force that is 'cruel, inhuman, or degrading’ by police,
prison guards or other state officials.

80%
1981, 1984, 1985,
1987, 1991-2010
(inclusive)

Empowerment Rights

Freedom of
assembly and
association

Some limiting of rights of citizens to assemble freely and to
form or join political parties, trade unions, cultural
organisations, or other interest groups.

37%
1986, 1992, 1995-
2002 (inclusive),
2005

Freedom of foreign
movement

Some restrictions on rights of citizens to leave and return
to their country. 

3% 1983

Freedom of domestic
movement

Some restrictions on rights of citizens to move within their
own country.

3% 2007

Freedom of speech Some government censorship of the media 17%
1981, 1984, 1987,
1990, 2008

Freedom of religion Moderate restrictions on peaceful religious practices 27%
1982, 1984, 1986,
2000, 2001, 2002,
2007, 2010

Workers’ rights (1)

Severe restrictions on rights of workers to form
associations at their workplaces and to bargain
collectively with employers and/or other breaches of
internationally-accepted standards for the workplace

27%
1991-1998
(inclusive)

Workers’ rights (2)

Some restrictions on rights of workers to form associations
at their workplaces and to bargain collectively with
employers and/or other breaches of internationally-
accepted standards for the workplace

17%
1986, 1999, 2008,
2009, 2010

Independence of
Judiciary

Judiciary only partially independent of government control 3% 1993

Source: Derived from Cingranelli-Richards (CIRI) Human Rights Dataset (2011).
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The concerns highlighted in Table 1.3a are discussed in more detail in subsequent sections of this Audit.  Physical integrity rights are dealt
with in Section 1.3.1; freedoms of assembly, association, movement and speech in Section 1.3.2; and freedom of religion in Section 1.3.3.
Meanwhile, the trade union aspects of workers’ rights are examined in Section 1.4.5.

1.3.1 Civil liberties

How free are all people from physical violation of their person, and from fear of it?

If the population does not enjoy the most basic level of physical security, including freedom from fear of physical violation, then their
prospects for accessing other civil and political freedoms and for wider democratic participation are inhibited. Violation of physical security
can arise both from other individuals in various form of violent crime; and from state agencies. In this sense, a democratic state has a
complex role: a duty to ensure citizens and others are protected from physical violation; and at the same time to ensure it does not violate
physical security inappropriately. A delicate balance is required when such issues as the use of force to prevent terrorists are considered.

Generally over the current Audit period there is evidence to suggest a reduction in violent crime, though with certain groups remaining
considerably more vulnerable than others. However, partly driven by the response to one form of crime - that is, terrorism - there have been
clear violations of basic principles involving the physical integrity rights that are fundamental to democracy.

The legal framework for the protection of physical security comes from both traditional and more recent sources. The legal principle of
habeas corpus, originally developed in the common law, is a longstanding protection against arbitrary executive detention. The prohibition
of torture continues to some extent to be based in the common law, which formed the basis for the unanimous House of Lords judgement in
a 2005-06 case confirming that evidence obtained by torture could not be used in legal proceedings (but setting a disappointingly low
threshold - 'balance of probabilities’ - for determining that evidence was not procured in this way).

The European Convention on Human Rights (ECHR), as incorporated by the Human Rights Act (HRA), includes a number of articles
engaging freedom from physical violation. Article 2 states that 'Everyone’s right to life shall be protected by the law’; Article 3 that 'No one
shall be subjected to torture or to inhuman or degrading treatment or punishment’; Article 4 prohibits slavery and forced labour; Article 5
enshrines the right to liberty and security; Article 6 states that 'everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law’; Article 8 establishes a right to private and family life; and under Articles 1 and 2
of Protocol 6 the death penalty is prohibited. It should also be noted that Article 14 prohibits discrimination in the enjoyment of Convention
rights.

Violent crime

One means of measuring freedom of the person from physical violation is through consideration of levels of violent crime. The serious civil
unrest which took place in England during August 2011 involved the major violation of physical security and will presumably increase
public fear of more violation in future. It came after a long period of falling levels of violent crime. According to the British Crime Survey (for
a discussion of the merits of this data, see Section 2.2.1), in 2009-10 there were 2.1 million violent incidents against adults in England and
Wales. This figure represents a reduction of around 50 per cent since 1995 and violent crime is now at a similar level to 1981; with two
million fewer incidents and around 800,000 fewer victims in 2009-10 compared with 1995 (Flatley et al., 2010, p. 47). In 2010-11 there was
a rise, but not of a statistically significant nature (Chaplin et al., 2011, p. 55). Individual concerns about being a victim of violent crime have
also been in long-term decline (Flatley et al., 2010, p. 129).

However, the impact of violent crime is felt disproportionately across different social groups. Those from younger age groups, men, and the
unemployed are more likely to be attacked. Women are substantially more likely than men to be victims of domestic and sexual assault.
(Flatley et al., 2010, pp. 63-65). As we noted in Section 1.1.2, there is clear evidence of under-reporting of rape. It has been estimated that
in 2007-08, 87,280 rapes took place, but as few as 12,637 were recorded by the police in England and Wales, resulting in only 3,503
convictions (Equality and Human Rights Commission, 2010, pp. 144-5; pp. 153-4; Stern, 2010, p. 85). The conviction rate for the minority of
cases which do come to court is around 60 per cent (Stern, 2010). However, as the above figures indicate, not only are as few as one-
seventh of all incidents of rape reported to, and recorded by, the police but there is also a high rate of 'attrition’ from the number of alleged
rapes recorded to the number of cases coming to court (Stern, 2010). As a result, the proportion of all rapes which result in a conviction may
be as low as one per cent (Equality and Human Rights Commission, 2010).

Another threat to freedom from physical violation arises from hate crime. While racial hate crime was first classified as an offence in the
Public Order Act 1986, a number of recent acts of parliament have strengthened these provisions and extended them to cover religiously
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motivated crime, as well as crime motivated by disability, sexual orientation and transgender status. For England and Wales, the relevant
legislation defining hate crime includes, among others, the Crime and Disorder Act 1998, the Criminal Justice Act 2003, the Racial and
Religious Hatred Act 2006 and the Criminal Justice and Immigration Act 2008 (Chakraborti and Garland, 2009). The legal framework in
Scotland was brought into line with that in England and Wales via the Offences Aggravated by Prejudice (Scotland) Act 2009, which gave
recognition to these various forms of hate crime north of the border (Hopkins, 2009).

Hate crime figures for England and Wales were first published in 2010, and it is difficult to assess either the extent to which incidences of
hate crime are being reported or whether levels of hate crime are changing. The latest statistics show that some 50,000 hate crime offences
were recorded in England, Wales and Northern Ireland in each of the 2009 and 2010 calendar years. In both years, around 85 per cent of
recorded hate crime related to racial or religious hatred, 10 per cent to sexual orientation and less than 5 per cent to disability (ACPO,
2011). It is difficult to assess whether these figures reflect actual levels of hate crime or, as would seem more likely, a far stronger public
and institutional awareness of racially and religiously aggravated crime in comparison to the other categories (Equality and Human Rights
Commission, 2010). However, from the limited number of years of data that are available, there is some evidence to suggest that there has
been a growth in the proportion of reported incidents of hate crime which result in charges being brought  (Equality and Human Rights
Commission, 2010, p. 150; also, see Section 1.1.2).

The overall picture, then, is that while violent crime and fear of it may be falling overall, certain groups appear to be considerably more
vulnerable (though accurate and meaningful data may sometimes be hard to come by). This tendency is worrying from a democratic
perspective, since it suggests a lack of equal access to fundamental civil and political rights.

Terrorism, counter-terrorism and physical security

Terrorism of various forms has been a direct threat to physical security in the UK for decades. The bombing atrocities in London of 7 July
2005, when 52 people were killed, put the existence of a terrorist threat beyond doubt, though its precise nature and causes are a subject of
much debate. Clearly the government has a fundamental duty to protect people in the UK and UK subjects abroad from terrorist attacks. To
this end it has a strategy known as 'CONTEST’, comprising four primary strands, termed the 'four Ps’. These are:  'Pursue’ - stopping
terrorist attacks; 'Prevent’  stopping people from becoming terrorists or supporters of terrorists; 'Protect’ - protecting against terrorist attacks;
and 'Prepare’ - reducing the impact of attacks that cannot be stopped.

The broad principles set out in 'CONTEST’ are compatible with a credible approach to safeguarding physical security and providing for
adherence to general human rights norms, and are specifically presented as such. Yet counter-terrorist policy in the UK has been subject to
much criticism on the grounds that it undermines human rights, and possibly compromises its own effectiveness in the process, through
creating resentment within the communities whose support is required to defeat terrorism (Blick et al., 2006). Two key areas of concern with
respect to physical security are: stop and search powers granted to police under counter-terrorist legislation; and measures to detain or
severely circumscribe the freedom of terrorist suspects who have not been charged, let alone placed on trial.

Stop and search

The Audit has previously described its concerns about the broad nature of stop and search powers (Beetham et al., 2002, p. 41). The
tendency for stop and search powers of all types to be disproportionately focussed upon particular ethnic groups is noted elsewhere in this
Audit (see Section 1.2.5). Case Study 1.3b sets out the basic powers and trends in their usage as a counter-terrorist measure during the
current Audit period.

Case Study 1.3a: Counter-terrorist stop and search powers

Section 43 of the Terrorism Act 2000 provides for police officers to stop and search those who they reasonably suspect are involved
in terrorism activity. A total of 1,154 persons were stopped and searched under Section 43 powers in 2010-11, a six per cent
decrease from the 2009-10 figure of 1,601. Only 3.2 per cent of stops and searches conducted on grounds of suspected terrorist
activity led to arrests, compared with 10 per cent of stops and searches under the Police and Criminal Evidence Act 1984 in 2009-
10. Moreover, of the arrests made following stop and search, very few tend to be for terrorism-related offences - indeed zero arrests
were made on these grounds in 2009-10.

Until recently, Section 44 of the Terrorism Act 2000 allowed police officers, within authorised areas, to stop and search people and
vehicles in order to search for items which could be used in connection with terrorism. There was no need for 'reasonable suspicion’,
creating a more arbitrary power than usually allowed to the police. The use of Section 44 powers rose from about 42,000 individuals
stopped in 2006-07, peaking at over 250,000 in 2008-09. Thereafter numbers fell although in 2009-10, a total of 102,504 people
were still stopped and searched, 79 per cent of them by the Metropolitan Police and 17 per cent by the British Transport Police. Only
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0.5 per cent of these stop and searches led to arrests, none of which were for terrorism-related offences.

 In June 2010, the European Court of Human Rights reached the decision that Section 44 of the Terrorism Act 2000 breached Article
8 of the Convention, the right to privacy and family life, because it was 'not in accordance with the law’. The coalition government
has now reformed this power, but not abolished it completely. As the old Section 44 was being phased out, its use dropped
substantially in 2010-11, by 91 per cent, to a total of 9,652 searches, of which 0.8 per cent resulted in an arrest.

Sources: Home Office (2010); Home Office (2011); Secretary of State for the Home Department (2011).

Detention and restriction of rights of suspects

One way of achieving prolonged detention of terrorist suspects is through pre-charge detention of those who have been arrested under
terrorism legislation. During the period of the present Audit, the maximum period of pre-charge detention under Section 41 of the Terrorism
Act 2000 has been extended from seven to 14 days (a change that came into force in January 2004); and then from 14 to 28 days (put into
effect in July 2006). There is a strong case that even a limit of seven days is both a departure from international norms (although direct
comparisons are difficult). Concerns exist regarding the inappropriate conditions in which suspects are held (Blick et al., 2006).

The number of suspects detained under Section 41 of the Terrorism Act has fallen in recent years. As Figure 1.3c shows, whereas 191
individuals were detained under the legislation in 2006-07, this has since fallen year on year, dropping to 78 in 2009-10. In addition, the
police have not, in recent years, made use of the facility to extend beyond 14 days detention. Again, the trend is clear from Figure 1.3c.
Whereas 10 suspects were held for more than 14 days without charge in 2006-07 (nine in connection with the same police operation,
'Avert’, related to the 'liquid bomb’ plot), detentions of this length were used only once in 2007-08 and not at all in the two following years.
As such, the coalition’s reduction of the maximum to 14 days will probably make no practical difference if police have effectively ceased to
use the ability to extend beyond 14 days detention.

Figure 1.3c: Suspects arrested under Section 41 of the Terrorism Act 2000: days held and charged, 2006-07
to 2009-10

Source: Home Office (2010).

Aside from through the use of arrest powers, since 2001 the government has developed means of indefinitely detaining or substantially
restricting the rights of terrorist suspects without convicting them.

Democratic Audit

1.3. Civil and political rights
Published: 11th May 2011
Updated: 24th Apr 2012

Page 11 of 21

http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/counter-terrorism-statistics/hosb1411/
http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/counter-terrorism-statistics/hosb1411/
http://www.homeoffice.gov.uk/publications/counter-terrorism/review-of-ct-security-powers/review-findings-and-rec?view=Binary
http://www.jrrt.org.uk/uploads/Terrorism_final.pdf


Under Part 4 of the Anti-Terrorism, Crime and Security Act 2001, provision was made indefinitely to detain foreign national terrorist
suspects who were not charged with an offence and whom the government could not deport because (in accordance with Article 3 of the
ECHR) there was a risk that they would be subjected to torture or other degrading treatment in their country of destination. The act was
judged by the government to necessitate the introduction of a derogation from the European Convention on Human Rights (Article 5, the
right to liberty and security of person).

In 2004, the House of Lords ruled this approach incompatible with the ECHR, by a majority of eight to one. While recognising the tradition
that the judiciary display deference towards the executive on matters of national security, the strength of language used by some of the
judges in this case indicated an intense concern about the course being pursued by the government. The law lords found that the act
breached Article 14 of the convention (from which there had been no derogation), which prohibits discrimination, since the detention
applied only to foreign nationals. They also held that the government response to the threat posed by Al-Qaeda was disproportionate; and
that it violated Article 5 of the convention. While they could not strike down the act, they quashed the secondary legislation giving effect to
the derogation from Article 5.

Rather than responding to this judicial decision by backing away from its policy of severely limiting the freedoms of suspects, the
government instead sought to extend its scope. It introduced the control orders regime, provided for by the Prevention of Terrorism Act 2005
(for more details of the control orders regime and coalition policy in this area, see Section 1.3.2). The new legislation dealt with the issue of
discrimination raised by the law lords by applying the provisions both to nationals and non-nationals, and all forms of terrorism. In parallel
with control orders, the government has continued to seek deportation of terrorist suspects through the conclusion of agreements with
individual states that they will not subject those sent there to torture or other degrading punishment (Blick et al., 2006).

We are deeply concerned about these various counter-terrorist powers and their deployment, which present a serious challenge to basic
rights of physical security and due process. Though there is a downward trend in the use of counter-terrorist stop and search powers and
some legal reforms have been introduced, basic issues remain. We also note the determination of government to continue to restrict the
rights of individuals who are only suspects, even at the risk of being found to be in violation of human rights.

Surveillance and the 'database state’

As well as terrorism (and the responses to it), potential threats to physical security have been driven by technological developments and
their application in the public and private sectors - in particular through surveillance and the collection and handling of personal data (see
Case Study 1.3b).

Case Study 1.3b: Surveillance and the ‘database state’

Concerns about the growth of the so called 'database state’ have mounted in recent years. A report by the Foundation for Information
Policy Research (2009, p. 4) found that:

'In recent years, the Government has built or extended many central databases that hold information on every aspect of our lives,
from health and education to welfare, law-enforcement and tax. This "Transformational Government" programme was supposed to
make public services better or cheaper, but it has been repeatedly challenged by controversies over effectiveness, privacy, legality
and cost.

'Many question the consequences of giving increasing numbers of civil servants daily access to our personal information. Objections
range from cost through efficiency to privacy. The emphasis on data capture, form-filling, mechanical assessment and profiling
damages professional responsibility and alienates the citizen from the state. Over two-thirds of the population no longer trust the
government with their personal data'.

The report concluded that:

Of the public sector databases reviewed, a quarter were almost certainly illegal under laws providing for data protection or
human rights.

More than half of the public sector databases reviewed could be challenged legally because of problems with their
effectiveness or privacy.

Of the public databases assessed, less than 15 per cent were found to be 'effective, proportionate and necessary with a
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proper legal basis for any privacy intrusions' (p. 4).

The tendency in the UK for increased centralisation and pooling of data by public agencies was anomalous when compared
to practices in other developed countries, where records tend to be held locally, especially where they relate to sensitive
matters associated with social services or healthcare.

The House of Lords Select Committee on the Constitution (2009) considered  how government surveillance and data collection
were impacting upon both the privacy of citizens and their relationship with the state. The committee’s report raised issues of
concern about practices of surveillance in both the public and private sectors; and the requirement for them to comply with Article 8
of the ECHR, covering respect for privacy and family life. The committee noted that official provision for the oversight of personal
information systems was more stringent for the public than for the private sector. It was 'concerned that primary legislation in the
fields of surveillance and data processing all too often does not contain sufficient detail and specificity to allow Parliament to
scrutinise the proposed measures effectively’ (p. 83).

After taking office the coalition reviewed government policy in these areas (Secretary of State for the Home Department, 2011). It reported
early in 2011 making a number of proposals, including for restraining local authorities in their use of covert investigatory methods to ensure
that they are targeted only at tackling serious crime and must be approved by a magistrate. The coalition has also dropped the previous
government’s national identity card scheme and the associated National Identity Register (for media violation of personal security, see
Section 3.1.5). We are encouraged by these developments under the coalition, but note that there remain various concerns in this area,
including regarding the conduct of the private sector.

1.3.2 Political rights

How effective and equal is the protection of the freedoms of movement, expression, association and assembly?

It is essential to democracy that people are entitled to move from place to place, discuss political issues openly, associate with others for
political purposes, and assemble for political purposes such as demonstrations. These are once again a set of rights which have a firm
place in UK political culture, but were not in the past provided for positively. The common law principle is that unless the law specifically
prohibits a particular activity, then it is permitted. It was by this means that such rights as freedom of assembly and expression were
provided for in the UK. The ECHR, on the other hand, establishes these rights in a positive sense. Article 10 covers freedom of expression
and Article 11 freedom of peaceful assembly and association. Both of these rights are - within the context of the convention - restricted
rights. This status means that they are not absolute. For instance, freedom of expression can be restricted by law, but only to the extent that
is necessary in a democratic society. The purposes to which such limitations can be directed include national security, public safety,
preventing crime and disorder, and to protect the rights of others. Freedom of association may be impinged upon to some extent by such
measures as legislation to regulate political parties.

There are dangers involved in the striking of a balance between these rights and competing concerns, as demonstrated by a consideration
of the policing of protest. There is reason to believe that the public authorities sometimes veer excessively towards caution, for instance in
protecting those not involved in the protest from inconvenience. A recent parliamentary inquiry into this subject described how '[w]e were
struck by the accounts of the use of a wide range of police powers against protestors and others involved with protest - such as journalists -
as well as the significant mismatch between the perceptions of protestors and the police about the way in which protest is managed’ (Joint
Committee on Human Rights, 2009, p. 19).  The inquiry concluded (p. 19) that: 'These factors could serve to diminish, rather than facilitate,
protest and also risk encouraging conflict rather than co-operation between protestors and the police’. It went on to emphasise (p. 19) that
'[i]n addition to its positive duty, the state is required not to restrict protests unless it is justified as being both necessary and proportionate to
do so in pursuance of a legitimate aim:  this is a high threshold’. In a subsequent report on policing protest the Joint Committee on Human
Rights uncovered evidence of a cultural problem within the police force. It noted that HM Inspectorate of Constabulary had found 'only one
police force (West Yorkshire) […] to be using the correct definition of the term 'proportionate’ with respect to the use of force in its training
materials’ (Joint Committee on Human Rights, 2011, p. 8).

During recent years, policy and legislation aimed at combating the threat of international terrorism have created a series of new threats to
the fine balance between different rights. In the process, the freedoms of movement, expression, association and assembly have been
severely tested. In view of these developments, the remainder of this section focuses specifically on how these freedoms may have been
curtailed as a result of anti-terrorist measures.

Control orders
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The purpose of control orders was to prevent terrorist suspects (who could not be prosecuted or deported) from engaging in terrorist-related
activities (for a detailed account of control orders from which the following discussion is drawn, see Carlile, 2011; Secretary of State for the
Home Department, 2011). The orders, which currently being phased out, operated through placing various stringent restrictions on the
activities of these suspects. The conditions imposed by control orders could include:

the attachment of an electronic tag;
the imposition of curfews: as of 10 December 2010, the longest curfew in place was 14 hours per day, and the average curfew 11.9
hours per day;
regular (possibly more than once daily) reporting to a police station or monitoring company;
the prohibition of movement beyond specified geographical limits;
the requirement to move to and remain at a particular address;
severe restrictions on who may enter the residence of the individual who is subject to an order;
 a list of people with whom the person subject to the order can make no contact;
stringent restrictions on the use of communications technology; and
stringent restrictions on financial activity.

Section 2 (1) of the Prevention of Terrorism Act 2005 provided that control orders may be issued when the home secretary had reasonable
grounds to suspect that an individual was, or had been, involved in terrorism; and considered that it was necessary to public safety to
impose obligations on that person through a control order.

The imposition and maintenance of control orders involved closed hearings and secret evidence, bypassing more regular full judicial
processes such as opening hearings and jury trials (see Section 1.2.3). In some early cases, individuals made subject to the control order
were not made aware of the substance of the case against them (although following a House of Lords judgment in June 2009, a summary
of the allegations had to be provided). The threshold for granting a non-derogating control order was, as noted above, 'reasonable grounds
to suspect’ that an individual was associated with terrorist activity. Control orders were not criminal proceedings, but the breach of a control
order was a criminal offence.

There were two broad categories of control orders  those so stringent as to require derogation from the ECHR (Article 5, the right to liberty
and security of person), and those that did not. No derogating control orders were issued. Non-derogating control orders lasted 12 months.
After this point they could be renewed.

Between 2005, when control orders were introduced, and late 2010, 48 people were made subject to control orders, 28 of whom were
foreign nationals. Most of those who were subject to a control order were subject to it for less than two years. Two foreign nationals were on
control orders for in excess of four years before they were revoked. On 10 December 2010, eight control orders were in force. This figure
was four fewer than a year earlier, and seven fewer than in 2008.

One criticism of the system was that the threshold, 'reasonable grounds for suspicion’, was too low. It was argued that it should be raised at
least to 'reasonable grounds for belief’, which would still be short of the full civil standard of 'balance of probabilities’, and further still from
the criminal standard of 'beyond reasonable doubt’.

The coalition is in the process of replacing control orders with 'T-Pims’ (Terrorism Prevention and Investigation Measures). These are
intended to be less stringent but seem to leave a number of key features of the control orders system in place, including the use of secret
evidence and civil proceedings to significantly deprive individuals of their freedoms. There will, however, be a time limit of two years; and
the home secretary will have to have reasonable grounds to believe - rather than just reasonable grounds to suspect - that the individual is
associated with terrorism.

Control orders/T-Pims are not the only means by which major impositions on the freedom of individuals have been made without recourse
to criminal prosecution. Lord Carlile, the official reviewer of counter-terror legislation, has also drawn attention to asset freezing orders
issued under Schedule 4 of the Terrorism Act 2000, which have for those they apply to, 'a grave effect upon […] freedom of movement, […]
liberty and private and family lives’ (Carlile, 2010, p. 48). As well as using powers under the Terrorism Act, the Treasury has utilised
regulations issued under the United Nations Act 1946, giving effect to United Nations Security Council Resolutions on terrorist finance. The
Supreme Court found these powers to be without the scope of the parent legislation; and struck them down immediately. The government
responded with temporary legislation rushed through both Houses declaring the regulations to be valid. The coalition government has
introduced limited reform through the Terrorist Asset Freezing etc. Act 2010. However, there remained cause for concern about whether a
sufficiently rigorous standard of proof was being applied to the imposition of such orders; whether there would be sufficient openness about
the reasons for orders; and whether those who were subject to them were given sufficient information to be able to have a fair hearing (Joint
Committee on Human Rights, 2010).
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Proscribed organisations

Under Part 2 of the Terrorism Act 2000, the Home Secretary may proscribe an organisation 'if he believes that it is concerned in terrorism’
as defined in the act. As of 2010 there were 46 proscribed international terrorist organisations (and 14 organisations in Northern Ireland
proscribed under previous legislation). Of the international organisations, two were proscribed under Section 2 of the Terrorism Act 2006 for
glorifying terrorism. The act makes being a member of, or expressing support for, a proscribed organisation an offence. The definition of
support can extend as far as to include the wearing of clothing.

Proscriptions are reviewed at least every 12 months using intelligence and other information. Appeals against proscription, if refused by the
home secretary, are heard by the Proscribed Organisations Appeals Commission (POAC), another organisation which can hear secret
evidence. As with control orders, a substantial restriction of key freedoms can therefore be imposed without the need for criminal
proceedings.

The coalition review of counter-terrorism powers was concerned not with the possibility of abolishing or liberalising the proscription system,
but with 'whether it would be practical to widen the current definition of terrorism or to amend the statutory test for proscription […] to include
organisations that promote views which incite violence or hatred’ (Secretary of State for the Home Department, 2011, p. 30). However,
ultimately the review ruled out this option.

Proscription in general is problematic from the point of view of the freedom of association, with implications as well for the freedoms of
expression, assembly and movement. Proscription specifically on the grounds of glorification of terrorism raises heightened issues around
freedom of expression. The official reviewer of terrorism legislation, although concluding that 'the retention of proscription is a necessary
and proportionate response to terrorism’, remarked that: '[t]he proscription of organisations is at best a fairly blunt instrument, especially
when compared with the menace that can emerge from the internet’ (Carlile, 2010, p. 16).

Stop and search

The broadly drawn stop-and-search powers, in particular those under the now slightly reformed Section 44 of the Terrorism Act 2000, are
discussed at length in Section 1.3.1 with regard to freedom from physical violation of the person. The official reviewer has noted their
impact upon freedom of movement in the following terms:

'Examples of poor or unnecessary use of section 44 abound. I have evidence of cases where the person stopped is so obviously far
from any known terrorism profile that, realistically, there is not the slightest possibility of him/ her being a terrorist, and no other feature
to justify the stop. Section 44 stops and searches in the past year have included a senior retired Cabinet Minister and a 64 year old
Q.C., both so obviously not possible terrorists as to make the procedure laughable, were it not for the intrusion into their civil liberties.
In another case the subject was a lawyer of whom the only possible factor giving rise to the stop is that he is British Asian: in no way
other than on a crude racial basis could an intelligent decision have been made to stop him. Chief officers must bear in mind that a
section 44 stop, without suspicion, is an invasion of the stopped person’s freedom of movement,’ (Carlile, 2010, p. 34).

Photography and counter-terrorism powers

Section 58A of the Counter-Terrorism Act 2008 creates a criminal offence of eliciting, publishing or communicating information about
members of the armed forces, intelligence services or police which is 'of a kind likely to be useful to a person committing or preparing an act
of terrorism’. Amateur and professional photographers have complained that 'this provision was being used to threaten them with
prosecution if they take photographs of police officers on duty’ (Carlile, 2010, p. 43). The coalition review 'noted the widespread concern,
notably amongst photographers and journalists, that counter-terrorism powers are being used to stop people legitimately taking
photographs’ (Secretary of State for the Home Department, 2011, p. 21). It concluded that Section 44 of the Terrorism Act 2000, not Section
58A of the Counter-Terrorism Act 2008, was 'the key issue’ (p. 21). The review argued that the 'curtailment of section 44 powers should
significantly reduce concerns that counter-terrorism laws are being used against photographers’ (p. 24). However, the review rejected the
need for a change to Section 58A of the Counter-Terrorism Act.

The Terrorism Act 2006

The Terrorism Act 2006, a legislative response to the July 7 2005 bombings, created (in Sections 1 and 2) offences of the making of
statements and the dissemination of publications that encourage terrorism. Section 8 of the 2006 act makes it an offence to attend any
place, worldwide, that is used for terrorism training. Section 12 of the 2006 act amends the Serious Organised Crime and Police Act 2005,
in relation particularly to trespass on nuclear sites, making it an offence to trespass within the outer perimeter boundary of a nuclear site.
The act has generated particular controversy for its prohibition of language that 'glorifies’ terrorism. This legally unusual term may have
problematic implications for freedom of expression. In making it an offence to attend premises used for terrorism training the act 'has the
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effect of also criminalising a journalist who enters a terrorist training camp for the purposes of reporting on the activities there’ (Carlile,
2010, p. 54). The ban on trespassing on nuclear sites has implications for the ability of anti-nuclear campaigners to protest.

The overall impact of counter-terrorism powers

The various powers described above, individually and collectively, give us considerable cause for concern about the protection of the
freedoms of movement, expression, association and assembly. Control orders, while in force, impacted negatively on all of these rights.
The proscription of terrorist groups also gives rise to multiple concerns. There are other individual infringements on the freedom of
movement and expression. The targeting of those who express certain views that are deemed to glorify terrorism suggest that, as well as
not fully being effective, the protection for key freedoms is also unequal. While the coalition has introduced limited improvements,
fundamental problems remain.

1.3.3 Freedom of religion and rights of minorities

How secure is the freedom for all to practise their own religion, language or culture?

The freedoms to practise religion, language or culture are not necessarily as directly connected to the formal political processes of a
democracy as are other rights such as the freedom of expression and association. However, they are essential components in the free
society that is required for the sustenance of genuine democracy. Moreover, there is an historic and ongoing connection between on the
one hand, religious, linguistic and cultural rights, and on the other hand rights such as freedom of expression, which means that they
cannot fully be considered separately from one another.

Religion

The freedom to practise religion has specific provision under Article 9 of the ECHR, which covers freedom of thought, conscience and
religion. In the UK there is no formal concept of a secular state. The official position is that there is an established church (although not in
Wales and Northern Ireland), of which the UK Head of State (i.e. the Queen) is the figurative head, and which has places in the House of
Lords reserved for 26 of its bishops (with no such provision existing for any other faith group). Proposals for a reformed House of Lords
brought forward by the coalition would mean that the proportion of bishops within the new second chamber would actually be higher,
though within a smaller overall house. Rules of succession to the throne ensure that only someone in communion with the established
church can become monarch.

As Figure 1.3d shows, the UK is a multi-faith society, with a considerable portion of the population holding no faith.

Figure 1.3d: Religious affiliation in the UK
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Source: Equality and Human Rights Commission (2010, p. 63)

While a majority (74 per cent) of UK residents describe themselves as 'Christian’, the figure includes those who are only 'culturally’
Christian. Many of those who describe themselves in this way do not practice Christianity, and may even be agnostic or atheist. There are
also Christians from denominations other than the official one, such as Roman Catholics. According to a Populus poll published in
February 2011, 54 per cent of people described themselves as Christian (Lowles and Painter, 2011), a significantly lower figure than
appears in Figure 1.3d, which again underlines that much religious identification in the UK is likely to be weak. Moreover, only 33 per cent
of those self-identifying as 'Christians’ reported religion as being important to them; while 36 per cent said that it was not (Lowles and
Painter, 2011). Furthermore, 68 per cent of respondents indicated that they agreed with the statement 'religion should not influence laws
and policies in this country’. The existence of an 'official religion’ could, in a sense, be argued to discriminate against all those who do not
subscribe to it. However, in practice, public policy tends to promote equal provisions for different faith groups, including those of no faith,
through measures such as providing for the establishment of faith schools alongside non-denominational schools.

Given the multi-faith and no-faith nature of the UK, protecting the freedom of religious belief and its interrelationship with other rights and
anti-discrimination law is a complex issue, with competing claims to be reconciled (Woodhead, 2009). For instance, in the case of Ladele v
London Borough of Islington 2008, a Christian registrar was threatened with dismissal after refusing to officiate for civil partnerships. She
then claimed that she was subject to direct and indirect discrimination on the grounds of religion or belief. The initial employment tribunal
found in her favour, but this ruling was reversed on appeal.

During the period since the last Audit, there has been substantial legislative activity intended to enhance religious freedom:

In 2003 the Employment Equality (Religion or Belief) Regulations created a prohibition on both direct and indirect discrimination in
employment on the basis of religion or belief. However an exemption was provided for employers with an 'ethos based on religion or
belief’, who can discriminate on the basis of religion or belief if being of a particular religion or belief is 'a genuine occupational
requirement for the job’ and where 'it is proportionate to apply that requirement in the particular case’ (Regulation 7(3)).

The Racial and Religious Hatred Act 2006 outlawed the incitement of hatred on the grounds of religion or belief, through amending
the Public Order Act 1986, which now defines religious hatred as 'hatred against a group of persons defined by reference to religious
belief or lack of religious belief’.

In 2008 the common law offences of blasphemy and blasphemous libel, which protected only Christianity, were abolished through
the Criminal Justice and Immigration Act 2008.

The Equality Act 2006 prohibited discrimination on the basis of religion or belief in the provision of goods, facilities and services, the
management of premises, education, and the exercise of public functions. Part 3 of the act provided for regulations made in 2007
outlawing discrimination on the grounds of sexual orientation in the provision of goods and services, but provided an exemption for
the 'purpose of an organisation relating to religion or belief’. Significantly, however, this exemption is no applicable to organisations
working within education and/or with public authority contracts; for instance, adoption agencies.

Finally, the Equality Act 2010 consolidated a wide, disparate body of equality law, which was up until that point to be found in more
than 100 different primary and secondary legislative provisions. The general intention of the act was to give consistent rights and
protections to various different groups. Religion or belief was one of a number of 'protected characteristics’ defined by the act - as
well as age, disability, gender reassignment, race, gender and sexual orientation. Practices as well as policies can be deemed
unlawful under the act. It also extends the requirement for public bodies to promote equality and sets out how this goal may be
achieved - from the areas of race, gender and disability, to the additional protected characteristics in the act, including religion.

Some of these shifts provoked controversy. By including an exemption for employers with an 'ethos based on religion or belief’, the
Employment Equality (Religion or Belief) Regulations could be seen as protecting the religious views of members of one group, at the
expense of the rights of members of another. Further controversy was generated during the passage of the Racial and Religious Hatred Act
2006. The act’s outlawing of the incitement of hatred on the grounds of religion or belief was interpreted by some as potentially damaging to
the right of freedom of expression. Once again the difficulties involved in balancing different civil and political rights were apparent.

Language

Legislation and policy exists to protect the main indigenous minority languages in the UK: Welsh (by far the most widely spoken), Scots,
and Irish Gaelic. Before devolution, the Welsh Language Act 1967 meant that that Welsh could be spoken in any legal proceedings in
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Wales; and that ministers could prescribe the use of Welsh versions of official documents. The Welsh Language Act 1993 established a
Welsh Language Board, promoting equality between Welsh and English in official business. Since devolution, within the period of the
current Audit, the Government of Wales Act 2006 provided that (Section 78) Welsh ministers had to adopt a 'Welsh language strategy’ to
promote the Welsh language and facilitate its use. The act also stipulated that Welsh Ministers adopt a 'Welsh language scheme’ to give
effect to the principle that the English and Welsh languages should be treated equally in the conduct of public business.

In February 2011, the Welsh Language Measure received Royal Assent, having been passed by the Welsh Assembly the previous
December. This confirmed the official status of the Welsh language. It provided for the establishment of linguistic rights in service provision;
and created a language commissioner, a Welsh Language Tribunal and a Welsh Language Partnership Council. It also allowed the
language commissioner to investigate alleged instances of attempts at restricting the right of Welsh speakers to use their language with
one another.

In Northern Ireland, the status of minority languages is a specific component of the peace process. The Belfast (or 'Good Friday) Agreement
of 1998 included the statement that (Section 6, 3):

'All participants recognise the importance of respect, understanding and tolerance in relation to linguistic diversity, including in
Northern Ireland, the Irish language, Ulster-Scots and the languages of the various ethnic communities, all of which are part of the
cultural wealth of the island of Ireland’ (Belfast Agreement, 1998, p. 14).

The agreement went on to stipulate various ways in which these languages would be officially promoted. The Northern Ireland (St Andrews
Agreement) Act 2006 (Section 15) provided that the Northern Ireland executive must 'adopt a strategy setting out how it proposes to
enhance and protect the development of’ the Irish and Ulster Scots languages.

Culture

Culture can be harder to define than either religion or language (it can in part comprise both of them) and does not enjoy the same specific
legal protection. Culture could potentially involve various convention rights, such as the freedom of association (Article 11) and expression
(Article 10). There is also a right to culture provided for under the Article 15 of the United Nations International Covenant on Economic,
Social and Cultural Rights. However, unlike the ECHR, this agreement is not incorporated into domestic legislation. Moreover, it is
couched in broad terms, and difficult to apply clearly to specific circumstances.

The tensions that can be associated with cultural freedom are illustrated well by the position in Northern Ireland, where its exercise by one
group can be interpreted as an intolerable provocation by another. With these problems in mind, the Belfast Agreement of 1998 (Section 6,
5) stated that:

'All participants acknowledge the sensitivity of the use of symbols and emblems for public purposes, and the need in particular in
creating the new institutions to ensure that such symbols and emblems are used in a manner which promotes mutual respect rather
than division.  Arrangements will be made to monitor this issue and consider what action might be required’ (Belfast Agreement, 1998,
p. 14).

Alongside its stipulations about languages, the Northern Ireland (St Andrews Agreement) Act 2006 (Section 15) requires the Northern
Ireland executive to 'adopt a strategy setting out how it proposes to enhance and protect the development of’ the Irish and Ulster Scots
'heritage and culture’.

Aside from specific circumstances in Northern Ireland, there is evidence of a threat to cultural freedom in the UK posed by the rise of a
politics of 'identity, culture and nation’. Populus research published in February 2011 (Lowles and Painter, 2011) found that while 49 per
cent of the public believe that having a wide variety of cultures is part of British culture, 51 per cent think that the presence of other cultures
has undermined British culture (see Case Study 1.3c).

Case Study 1.3c: The Searchlight Educational Trust report of 2011 (Excerpts)

The Searchlight Educational Trust report of 2011, Fear and HOPE (Lowles and Painter, 2011), drew on detailed opinion polling to
reach the following conclusions (excerpts taken from Executive Summary):

'A new politics of identity, culture, and nation has grown out of the politics of race and immigration, and is increasingly the opinion
driver in modern British politics.’
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'There are six identity 'tribes’ in modern British society. These are:

•             Confident Multiculturalists (eight per cent of the population);

•             Mainstream Liberals (16 per cent);

•             Identity Ambivalents (28 per cent);

•             Cultural Integrationists (24 per cent);

•             Latent Hostiles (10 per cent); and

•             Active Enmity (13 per cent).’

'There is a new middle ground of British politics that is defined by two groups of voters: Cultural Integrationists, who are motivated by
authority and order; and Identity Ambivalents, who are concerned about their economic security and social change. Together, they
make up 52 per cent of the population’.

Source: Lowles and Painter (2011)

1.3.4 Freedom of expression for human rights groups

How free from harassment and intimidation are individuals and groups working to improve human rights?

We have found no evidence to suggest that human rights groups, or leading human rights campaigners, in the UK are subject to
harassment or intimidation. The broad position set out in the last full Audit therefore remains:

'British society is rich in organisations, independent of government, that exist to protect and advance human rights […] All such
organisations seem free to organise, lobby and publish their views without their workers being harassed or intimidated by the
authorities’ (Beetham et al., 2002, pp. 56-7).

However, the various counter-terrorist measures discussed above with negative implications for freedoms of speech, movement,
association and expression, pose a potential threat to human rights activists and the climate of freedom in which they operate, just as
equally as they do to other political groups. In addition, revelations that undercover police officers had actively infiltrated environmental
protest groups in the 2000s (Burton, 2011) raise important implications about the extent to which state agencies are, and should be
permitted to be, engaged in covert surveillance of pressure groups.

Conclusion

The period under consideration in this chapter is one in which the protection of civil and political rights in the UK underwent a significant
transformation. The Human Rights Act (HRA) 1998 marked an important constitutional shift away from a system in which provision for these
rights largely rested on broad constitutional understandings; and the role of the judiciary in this area largely involved common law
inferences of negative liberty. The new arrangements have provided for a more active part for the judiciary in rights specifically defined in
national law.

The pre-HRA approach to protection of civil and political rights was clearly imperfect and the case for a more positive approach was strong.
It is unfortunate that the formative years of the new system coincided with a period of heightened concern about international terrorism. The
protection of civil and political rights within a democracy necessarily involves difficult and important decisions about limitations and
balance. Most civil and political rights are not absolute. The role of the state is complex, since it is both required to act to uphold civil and
political rights; and not to interfere excessively in society. Sometimes satisfactory approaches are difficult to shape. For instance, the desire
to prevent incitement to religious hatred may impinge upon freedom of expression.

However, we believe that, in many cases, the strength of the reaction to the terrorist threat that became fully apparent on 11 September
2001 struck the wrong balance in favour of security over liberty. Indeed the House of Lords, in its 2004 judgement on detention of foreign
terrorist suspects under the Anti-Terrorism, Crime and Security Act 2001, specifically found the derogation from the European convention
disproportionate, confirming our view at least as regards to this feature of the government’s approach.
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It is arguable that, as this judicial decision shows, the existence of the HRA made it harder for the government flagrantly to abuse civil and
political rights. However, the persistence and inventiveness of the government in pursuing its desire to detain or severely restrict the
freedoms of individuals who have not been convicted of a crime is regrettable. The various methods pursued have included control orders;
the heavy use of stop and search powers; and the extension of periods of pre-charge detention. Taken together, these measures produce
an overall picture of a serious and worrying erosion of civil and political rights, notwithstanding the progress made, in particular, in the area
of extending religious freedom. While we welcome limited improvements that have been brought about under the coalition, we recognise
that there is ample scope for further reform before a more appropriate balance between security and freedom is struck.

Placing the chapter in the broader context of this full Audit, the lack of consensus over the future of the HRA is an important part of the
instability that can be observed in UK constitutional arrangements. Failure to achieve agreement over the primary means by which civil and
political rights are protected is a dispute of a fundamental nature. The challenge which the HRA - through being protected from implied
repeal - poses to the traditional doctrine of parliamentary sovereignty is a further case of constitutional instability, since parliamentary
sovereignty is central to the UK version of Westminster model democracy. Government has often seemed determined to press on, using its
dominance of parliament, even in the face of judicial resistance. Yet it might be held that the logic of the HRA, if adhered to, points towards
an increased sharing of sovereignty.

Widening social and political inequality is another key development identified in this Audit. Democracy implies political equality; which in
turn implies equal enjoyment of rights. The European Convention on Human Rights, incorporated into UK law by the HRA, specifically
protects against discrimination in this regard. Yet the policy of detaining foreign terrorist suspects was found in 2004 to have violated this
requirement. Other issues identified in this chapter provide wider evidence of the nature of inequality in contemporary Britain. Thus, the
apparent fall in violent crime, one of the main improvements identified in this chapter as evidence of improved physical security for the
population, masks the fact that certain groups - the less affluent, women, potential hate-crime victims - remain disproportionately likely to be
the victims of particular forms of violence.

The state has a vital role in any society in both protecting and balancing civil and political rights. But the private sector has influence as
well. This tendency has been made apparent by the role of private corporations in the rise of surveillance. As identified elsewhere in this
Audit, there is a tendency to apply lower standards of democratic regulation to the private sector than the public.

Finally, the introduction of the HRA, and the subsequently enhanced role of the courts in upholding civil and political rights, poses some
important questions about the changing nature of representative democracy in the UK. The ongoing controversy over the role of the HRA
and the reluctance of government to change its overall policy approach when found to be in violation of human rights by the courts, suggest
that the UK has yet to find the right balance between elected politicians and a genuinely independent judiciary.
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