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1.2. The rule of law and access to justice

Executive Summary

This chapter reviews the available evidence relating to the six ‘search questions’ concerned with the rule of law
and access to justice in the UK

Our analysis in this chapter identifies a number of changes and continuities since our last full Audit of UK democracy. These are
summarised below under three separate headings: (a) areas of improvement; (b) areas of continuing concern; and (c) areas of new or
emerging concern.

(a) Areas of improvement

1. Evidence of a falling overall crime rate.

The available evidence points to a long-term decline in the overall crime rate for England and Wales, as well a more recent fall in crime in
Scotland and Northern Ireland. However, the statistical evidence needs to be qualified, owing to a number of caveats about how crimes are
defined and recorded. (For further details and discussion, see Section 1.2.1 and Figure 1.2a)

2. The significant impact of judicial review under the Human Rights Act 1998.

During the period considered in the present Audit, the impact of the Human Rights Act (HRA) 1998 upon the practice of judicial review has
begun to be felt. The HRA significantly expands the scope of judicial review to include the protection of rights provided for under the
European Convention of Human Rights. The HRA has had both a legal and cultural impact. (For further details and discussion, see Section
1.2.2 and Case Studies 1.2b and 1.2c)

3. Reform of the office of lord chancellor.

The role previously played by the office of lord chancellor was problematic from the point of view of judicial independence and the rule of
law. The holder was the most senior judge in the UK, played a part in judicial appointments, was a prime-ministerial appointment to
cabinet, with executive responsibility for justice policy, and was the Speaker of the House of Lords. Consequently, the lord chancellor's role
straddled the judiciary, the executive and the legislature. The Constitutional Reform Act 2005 - while it did not abolish the office
completely - curtailed these roles considerably. (For further details and discussion, see Section 1.2.3)

4. Statutory provision for independence in judicial appointments.

The Constitutional Reform Act 2005 established the Judicial Appointments Commission for England and Wales, which reduces the role of
the executive in the making of judicial appointments. Equivalent statutory bodies have been established in Northern Ireland and Scotland. 
(For further details and discussion, see Section 1.2.3)

5. Establishment of an independent supreme court

The Constitutional Reform Act 2005 created a UK supreme court. It became active in 2009, replacing the House of Lords as the highest
court in the UK. It has also taken on responsibility for resolving disputes involving devolved matters, previously dealt with by the Judicial
Committee of the Privy Council. Its basic powers are the same as those once possessed by the House of Lords. However, it is reasonable
to assume that, as a clearly established court in its own right, the supreme court's actions in the longer run will be characterised by growing
independence. (For further details and discussion, see Section 1.2.3)

(b) Areas of continuing concern

1. The potential conflict between the doctrine of parliamentary sovereignty and the principle of the rule of law.

According to the doctrine of parliamentary sovereignty, parliament can legislate however it chooses and cannot be overruled by a court.
This principle creates the potential for a clash with the rule of law, which in theory parliament can violate using its sovereign power. (For
further details and discussion, see Introduction to Section 1.2)

2. The dual party political and legal role of the attorney general.
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There are inherent tensions in the combined roles of the attorney general as, on the one hand, a party political appointment and, on the
other hand, the senior legal officer in the government and chief legal adviser to the government. (For further details and discussion, see
Section 1.2.3)

3. Social and geographical differentiation in rates of crime victimisation.

Despite evidence of an overall decline in crime levels, significant geographical differences in levels of victimisation remain. In part, these
geographical contrasts reflect significant socio-economic divisions in the likelihood of being a victim of crime. (For further details and
discussion, see Section 1.2.1, Figures 1.2b and 1.2c)

4. Systemic and financial problems with the legal aid system.

There are long-standing, systemic problems with the way legal aid is provided in England and Wales. These problems will surely be
aggravated by the present financial cuts. Moreover, problems of local access to legal aid create particular problems for some of the most
vulnerable members of society. (For further details and discussion, see Section 1.2.4 and Figure 1.2d)

5. Continued use of 'diplock courts' in Northern Ireland.

Despite a commitment made by the UK government in 2007 to end provisions for jury-less trials in Northern Ireland (introduced in 1973
because of the security situation in the Province), the use of these so-called 'diplock courts’ was extended once again in 2011 under the
terms of the Justice and Security (Northern Ireland) Act 2007. (For further details and discussion, see Section 1.2.4)

6. Continued evidence of inequality in the operation of the criminal justice system.

Figures for the operation of various aspects of the criminal justice system, including for stop and search, arrests and imprisonment, point to
disproportionately high representation of ethnic minority groups in contacts with the criminal justice system. It is not clear that there is a
convincing explanation that dispels the worrying suspicion of discrimination. (For further details and discussion see Section 1.2.5 and
Figures 1.2.e, 1.2f, 1.2g, 1.2h and 1.2i)

Areas of new or emerging concern

1. New evidence of paramilitary involvement in organised crime in Northern Ireland.

Paramilitary groups in Northern Ireland continue to be involved in a many forms of organised crime, with implications for the operation of
the rule of law in the province. (For further details and discussion, see Section 1.2.1 and Case Study 1.2a)

2. The loophole in the Human Rights Act for private sector and voluntary organisations.

Case law around the Human Rights Act has led to the emergence of a principle that private sector or voluntary organisations providing
publicly funded services are not treated as public authorities for the purposes of the act. This position has partly been rectified by the Health
and Social Care Act 2008, but not fully. (For further details and discussion, see Section 1.2.2)

3. The rise of secret evidence.

The use of secret evidence in legal cases of various sorts has increased. It has been accompanied by the employment of special
advocates, who represent the interests of an individual in relation to the secret evidence. These trends constitute a threat to due process
and the right of access to justice. (For further details and discussion, see Section 1.2.3 and Case Study 1.2d)

4. Problems with confidence in the justice system.

While confidence in the justice system has increased in recent years, it appears to remain at significantly lower levels than three decades
ago. There are also significant variations in the levels of confidence that different groups have in various features of the system. When
placed in international comparative perspective, levels of confidence are only moderate; and may reflect broader concerns about the
operation of democracy in the UK. (For further details and discussion, see Section 1.2.6 and Figures 1.2j, 1.2k, 1.2l, 1.2m and 1.2n)

Introduction

The rule of law is widely accepted as essential to the functioning of democracy. It involves the law being upheld universally and applying to
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all members of society, with no one being above it. It is particularly important, from the perspective of the Audit, that agents of the state are
subject to the rule of law. If they are not, majority rule, though a fundamental component of democracy, can be used as a means of abusing
other principles which are also important to democracy, such as the protection of minority rights. However, no universally accepted
interpretation of the rule of law exists. It is now referred to in an act of parliament, the Constitutional Reform Act 2005 (see Section 1.2.3),
but is not defined in this act, nor in any other legislation. In its most 'thin’ conceptions, the rule of law could possibly allow for flagrant
abuses of many of the principles held by the Audit to be essential to democracy, provided that they were permitted by the law (Bingham,
2010).

However, for it to be meaningful, we regard a 'thicker’ version of the rule of law to be necessary; one which requires that the operations of
the state should take place within legal limits, and that the legislative activities of parliament should be subject to constitutional constraints.
The judiciary and the courts have a crucial role in upholding the law. To perform this function effectively they must be free from
inappropriate external influences, including from the executive. The nature of the law and the punishments entailed by violating it must be
known, and should not be applied retrospectively. No punishment should take place without due legal process. Furthermore, we believe
that the rule of law is a dynamic concept. Indeed, there have been more recent developments in our understanding of the rule of law that
should be taken into account in democratic assessment. For instance, human rights should be upheld. In addition, people should also have
access to justice, which should not be denied them because of a lack of personal financial means (Beetham et al., 2002).

Any consideration of the rule of law in the UK needs to take into account complicating features of the UK constitution. First of all, it might be
better to speak of a rule of 'laws’ than of 'law’, since there are three different legal systems in place: for England and Wales; Northern
Ireland; and Scotland. While the UK parliament can legislate for the whole of the UK - theoretically on any matter it chooses - it often limits
the territorial application of its legislation to specific areas. This legal diversity has been heightened by the advent of devolution (see
Section 3.3). Specific legislation-making bodies now exist in Northern Ireland, Scotland and Wales. While the Welsh legal system remains
merged with that of England, the existence of a Welsh body responsible for administrating significant legislative responsibilities; and of an
Assembly now able to produce its own law, is a pressure towards legal diversity (Evans, 2010). Northern Ireland, as a consequence of the
1998 Belfast or 'Good Friday’ Agreement is arguably not even fully subject to UK sovereignty (Wicks, 2006). In this context of diversity, we
discuss the differences in provision for human rights in the different devolved areas below (see Section 1.2.2); and consider evidence from
the different parts of the UK where appropriate.

Second, while the rule of law is long established as a crucial component of the UK constitution, it has a complex relationship with another
widely accepted doctrine: that of parliamentary sovereignty (Bingham, 2010). According to the doctrine of parliamentary sovereignty, the
legislative power of the UK parliament is legally unlimited. In other words, it can pass any law it chooses. On one level, the rule of law and
parliamentary sovereignty are compatible, since the upholding of the law and of the will of parliament can be seen as one and the same
thing. Indeed, it can mean that the judiciary, which is responsible for interpreting legislation, can possess a substantial degree of discretion,
particularly under the common law system developed in England and Wales, with its emphasis on the application of precedent (Slapper
and Kelly, 2011).

Nonetheless, parliament can deploy its sovereignty to pass legislation that in some way compromises the rule of law, possibly seriously –
for instance, through conferring sweeping arbitrary powers on executive office holders, as it has done during military emergencies in the
past (Simpson, 1994). Indeed some of the counter terrorism powers recently created and assessed in this Audit have arguably
compromised important human rights features of the rule of law (see Sections 1.3.1 and 1.3.2). In such circumstances, the established
position is that the courts are largely powerless to resist (see Sections 1.2.2 and 1.2.3). The courts cannot disapply primary legislation
specifically to uphold the rule of law. If the UK possessed a written constitution, as virtually all other democracies do, it would probably be a
means by which important aspects of the rule of law could be further protected. Legislation that could not be reconciled with the provisions
of the constitution might be struck down.

Recent developments suggest greater strength for the rule of law in the face of parliamentary sovereignty. Under the Human Rights Act
1998, courts can declare primary legislation incompatible with the parts of the European Convention on Human Rights incorporated into
UK law, though they cannot actually disapply the legislation involved. Moreover, members of the judiciary have referred increasingly to the
possibility that they might altogether refuse to apply legislation that substantially contravened the rule of law (Goldsworthy, 2010).

A third complicating factor involves the sources of legal authority in the UK. This issue again involves the lack of a written UK constitution. If
such a text existed, all legal authority would be derived from it, in theory at least. However, in the UK, legal authority has different sources
(Barnett, 2011). Some executive power is derived from the royal prerogative, the remnants of monarchical power that are wielded largely by
ministers and officials (see Sections 1.2.2 and 2.4.3). Curiously, given the doctrine of parliamentary sovereignty, royal prerogative powers
have, by definition, never been approved by parliament, although parliament can, in theory override prerogative powers by issuing statute.
Much legal authority is derived from parliament, either through powers conferred via acts of parliament or by the delegated authorities they
create. However, there is a debate about where the authority of parliament is derived from, and what are the limits upon it. Could it, for
instance, legislate to abolish the separate legal system of Scotland or would this be without its authority (Wicks, 2006)? Finally, the
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judiciary itself can be seen in practice as making law through the decisions it arrives at. The precise source and nature of its authority is
again a matter of contention. Some hold that the basis of all constitutional legitimacy, even that of parliament, is recognition by the courts;
while others maintain that parliament is the ultimate authority (Goldsworthy, 2010).  Without a constitutional text to refer to, such debates are
difficult to hold, let alone resolve.

With these considerations in mind, in the following section we assess:

the extent to which the rule of law extends throughout the UK;
how far public office holder are subject to the rule of law and transparent enforceable regulations;
the independence of the judicial system;
the extent of access to justice and due process;
the impartiality and equitability of the criminal justice and penal systems;
public confidence in the effectiveness and fairness of the legal system.

In the previous Audit (Beetham et al., 2002) we noted concerns about the implications of the doctrine of parliamentary sovereignty and the
practical fact of executive dominance for the rule of law; and about restrictions on the territorial reach of the law, including in Northern
Ireland. We noted the looseness of the application of the rule of law to public officials and expressed the hope that the Human Rights Act
1998 would come to make a difference in this respect. The Audit also drew attention to the lack of separation of powers in the UK, and in
particular the office of lord chancellor, which combined legislative, executive and judicial functions. We expressed concerns about the
ability of the legal aid system adequately to provide support for all those who needed it; about discrimination in the criminal justice system,
especially with regard to the use of stop and search powers; and over public confidence in the legal system.

In the present Audit, we find some improvements have taken place. The Human Rights Act 1998 has extended the scope of judicial review
significantly. The Constitutional Reform Act 2005 has introduced statutory protection for the rule of law, including judicial independence,
and established a UK Supreme Court. There is also qualified evidence of falling levels of at least some types of crime; and of increasing
levels of confidence in the legal system. At the same time basic constitutional problems involving possible contradictions between
parliamentary sovereignty and the rule of law remain. The scope of judicial human rights review and other forms of judicial review is
circumscribed. The precise difference that a Supreme Court will make is as yet unclear. The legal aid system continues to undergo serious
strains; and we are concerned about the use of secret evidence in judicial processes. We remain worried about the possibility of
discrimination in the criminal justice system. Confidence in the legal system appears still to be below the level it was at three decades ago;
and the international performance of the UK in this respect is only moderate.

1.2.1 Rule of Law

How far is the rule of law operative throughout the territory?

A crucial component of the rule of law is that it applies universally. The fulfilment of this condition requires not only that the government and
citizens are equally subject to the law; but that law and order is upheld throughout the country, and that there are no areas where it is
significantly compromised, therefore depriving some individuals of the full benefits of the rule of law. Data on the incidence of crime provide
some indication as to the extent to which the rule of law is maintained, though it is necessary to recognise their limitations. Qualitative
evidence is also available, which as we discuss points to problems with the maintenance of the rule of law, particularly in Northern Ireland.

The two main sources of crime data for England and Wales are police recorded crime and the British Crime Survey (BCS). The existence
of two different sets of official figures in itself has been said to produce confusion. Both source have their weaknesses and have difficulty in
commanding full public confidence. The advantage of police recorded crime as a source is that it includes all crimes on the 'Notable
Offence List’, which comprises both crimes involving a specific victim (such as violent and acquisitive crime) and so-called 'state-based’
crimes (such as drug possession). However, police recorded crime has weaknesses as a means of measuring the pervasiveness of the
rule of law. The figures can fluctuate substantially according to whether or not the police become aware of crimes; and how they record
them. Particular criticisms have also been raised about the extent to which recorded crime statistics can ever recognise the incidence of so
called 'white collar crime', such as fraud, insider trading and money laundering, much of which goes undetected and unpunished (Croall,
2001).

The BCS has certain advantages over police recorded crime. Based on a survey of 46,000 households, it is derived from members of the
public’s accounts of their experiences of crime and therefore includes within it crimes that are not reported to the police. It produces higher
estimated levels of crime than the police figures. But the BCS too has limitations that should be acknowledged. It does not cover drug crime
or crime directed at businesses, and neither does it include crimes which may be committed in a corporate or 'white collar' context (Croall,
2001). In addition, the BCS does not include incidents of anti social behaviour, though in some cases such behaviour may in fact be
criminal. It accepts that behaviour is criminal on a basis of descriptions from respondents, without a need for proof. Nonetheless the BCS
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provides data running over a period of three decades that is at least a useful indicator of certain trends. The two different types of data
should as far as possible be considered together to create an overall picture (National Statistician, 2011; Chaplin et al., 2011).

Notwithstanding the civil disturbances of August 2011, the BCS suggests that overall crime has reached historic low levels, with even the
incidence of an economic downturn in recent years not, as was expected, leading to an increase. Since the BCS was initiated in 1981, it
recorded crime rising steadily, peaking in 1995. The trend was then downwards. In 2010-11 there was a rise, but not of statistical
significance (see Figure 1.2a).

Figure 1.2a: Total number of crimes (000s) in England and Wales, 1981-2009/10

Source: Flatley et al. (2010, p. 28).

The Scottish equivalent to the BCS does not show any clear trend in the overall level of crime during the period since its inception in 1993.
However there has been a sharp recent drop-off of 16 per cent between 2008-09 and 2010-11 (Scottish Government, 2011). The Northern
Ireland version of the BCS has only been run continuously since 2005, so it does not provide the length of coverage available for England
and Wales or Scotland. There was a fall of 45.4 per cent in the number of crimes between 2003-04 and 2010-11, though interrupted by
rises in 2007-08 and 2009-10 (Toner and Freel, 2011).

The downward trend suggested by the BCS is in line with international patterns. As noted in an official analysis of the BCS:

'in general, crime increased between 1988 and 1991 with a downward trend since 1996 across the developed world. The EU,
Canada and Australia show similar trends with a “turning point” during the early to mid-1990s while in the US crime has decreased
since 1988' (Flatley et al., 2010, p. 3).

Consensus is lacking about the cause of this apparent international drop in crime rates. A wide range of possibilities has been proposed by
different analysts. Some of them suggest better performance by public agencies, in particular the police, in controlling crime. Others point to
broader economic, social, lifestyle, environmental and cultural changes. Technology may have made some crimes, such as car crime,
harder to perpetrate. It may also be that criminal activity, rather than reducing, has moved into areas not as well reflected in official figures
such as electronic crime (Farrell et al., 2010). Yet, just about every attempt to explain these trends has been found wanting. As Farrell et al.
(2010, p. 25) put it: 'The question Why have crime rates dropped in most developed countries for the best part of a decade? is one of
childlike simplicity but arguably the biggest unsolved puzzle of modern-day criminology'.

While the overall trend in the BCS is one of falling crime, police recorded crime suggests significant geographical and social differentials
exist in victimisation. As Figure 1.2b shows, residents of rural areas are significantly less likely to be victims of crime than those in urban
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areas. However, the gap between urban and rural crime rates has also narrowed significantly in recent years, owing principally to the sharp
drop in recorded urban crime levels over the course of the 2000s.

Figure 1.2b: Average level of recorded crime in rural and urban police force areas, 2002/03 – 2009 /10 (crime
per 10,000 of population), England and Wales

Source: Flatley et al. (2010, p. 176).

Another clear tendency from the BCS is for households in deprived areas to be more likely to be subject to crime than households in less
deprived areas. Figure 1.2c illustrates that levels of crime tend to be significantly higher in the most deprived English areas than in the least
deprived areas (for the definition of these areas, see the note under Figure 1.2c) although, again, there is some evidence to suggest that the
gap may have narrowed over the course of the past decade, owing largely to the reduction in crime in the most deprived areas.

Figure 1.2c: Incidence of BCS household crime rates by level of deprivation in England, 2001/02 - 2009/10
(crimes per 10,000 households)
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Note: Lower Layer Super Output Areas (LSOAs) are small geographical units used for statistical purposes, particularly the
measurement of social deprivation. There are 32,482 LSOAs in England, each with a population of around 1,600 in 2010. The graph
compares crime rates in the 20 per cent most deprived LSOAs in England with the 20 per cent of LSOAs with the lowest levels of
social deprivation.

Source: Flatley et al. (2010).

The conclusion we draw from a consideration of the statistics on crime is that evidence exists that the rule of law, as manifested in the
upholding of law and order, has become more effective. However, this view should be qualified by the methodological problems involved in
measuring crime and the fact that many forms of crime, particularly those perpetrated by the most powerful, may go undetected. Moreover,
there is evidence that, in England and Wales, there are differentials in the incidence of crime across geographical areas as defined
according to different characteristics. Households in urban and less affluent areas seem more likely to be subject to crime. In these senses
the pervasiveness of the rule of law throughout the territory is circumscribed.

The Rule of Law in Northern Ireland

Even if crime is seemingly in overall decline in the UK, particular cultural issues can give cause for concern about the resilience of the rule
of law. We have noted the evidence of declining overall crime in Northern Ireland. Moreover, according to the Northern Ireland Crime
Survey and the BCS, the danger of an individual being a victim of crime is lower in Northern Ireland than in England and Wales (12.6 per
cent and 21.5 per cent respectively for 2010-11). However concerns about the operation of the rule in law in Northern Ireland, related to the
security situation there, are long-standing. While in recent years levels of paramilitary activity in the province have fallen dramatically (see
Section 2.5.4), concerns remain that paramilitary organisations remain active in relation to various forms of organised crime. The Northern
Ireland Affairs Select Committee has identified connections between paramilitaries and organised crime (see Case Study 1.2a) and this
view is also strongly reflected in public opinion in the province (see Section 2.5.4).

Case Study 1.2a: The House of Commons Northern Ireland Affairs Committee report, Organised Crime in
Northern Ireland

The House of Commons Northern Ireland Affairs Committee report, Organised Crime in Northern Ireland (HC 2005-06), was
published in June 2006. It was based on more than six months work; and as well as taking evidence in more regular ways, the
committee drew on 'a number of private unrecorded sessions and informal meetings’ (p. 6).

The report noted that while 'the widespread paramilitary terrorist violence that has characterised much of Northern Ireland’s recent
history is no longer prevalent […] the legacy of the paramilitaries continues to cast a shadow over the economy and society of
Northern Ireland’ (p. 7). The committee found that 'those paramilitaries who have been involved in perpetrating acts of terrorism
continue to be involved, either as part of an organisation or as individuals, in organised criminality’ (p. 10).

Areas in which the committee identified paramilitaries as being active included:

Oils fraud;
Cigarette smuggling;
Intellectual property crime;
Illegal dumping;
Social Security Fraud;
Armed Robbery;
Drugs; and
Human Trafficking.

The committee noted receiving evidence 'about the unusual alliances between paramilitary organisations, including between
republicans and loyalists, which were formed for certain specific, often drug related, organised criminal activity’ (p. 11). It stated:
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'We are deeply concerned by the control which paramilitary groups from both communities continue to exercise over those
communities, the fear that this creates and the attendant negative consequences that this has for the reporting of organised crime’ (p.
12).

The committee also concluded that there was potential for such crime to de-stabilise the peace process as a whole (p. 12).

1.2.2 Public Officials

To what extent are all public officials subject to the rule of law and to transparent rules in the performance of their
functions?

It is essential to democracy that governments have the legal authority to act. They must be able to implement policy programmes upon
which they were elected, and provide the public services that are required for the functioning of a meaningful democratic environment.
Consequently, various powers are conferred upon ministers, officials and other representatives of government at all levels. Primarily these
powers are conferred by parliament (Klug et al., 1996). Acts of parliament may establish specific powers, or create the ability to make policy
through secondary legislation, which is subject to varying degrees of parliamentary oversight, often negligible or non-existent (see Section
2.4.2). Another set of powers exist under the royal prerogative. Though formally belonging to the monarch they are wielded in practice by
ministers and officials at central government level (and to a limited extent at devolved level). These powers have not been approved by
parliament, which largely has no formal role in their exercise (see Section 2.4.3).

It is essential to the rule of law that the powers conferred upon public office holders are exercised in accordance with democratic values;
and that those who use them must not exceed their legal authority when doing so. To ensure that powers are wielded appropriately, a
system of judicial oversight is necessary; and clear rules about the conduct expected of public officials should be both publicly available
and adhered to. The extent to which both requirements are fulfilled in the UK is considered in this section.

Judicial review of official action

The primary means in the UK through which official compliance with the rule of law can be sought is judicial review. The decisions of
ministers and the process by which they are taken can be considered in the High Court. This review can be carried out on a number of
grounds. First, consideration can be given as to whether an act was legal, that is whether it was within the existing legal powers, and
whether it was directed towards the purpose for which those powers were intended. Second, there may be an assessment of the procedure
followed and whether it was fair. Third, consideration can be given to whether a conclusion was reached in a reasonable fashion. Fourth,
there can be an assessment of compliance with European law, as provided for under the European Communities Act 1972. Finally, courts
can assess official compliance with the European Convention on Human Rights (ECHR), as incorporated into domestic law under the
Human Rights Act 1998 (HRA). This feature of judicial review became active only shortly before the beginning of the period covered by this
present Audit and for this reason merits detailed consideration. Previously, the ECHR existed only as an external commitment, and rights
existing under it could only be accessed through the European Court of Human Rights in Strasbourg. Case Study 1.2b lists the ECHR
rights which are incorporated under the HRA. The principles which they seek to uphold are essential to the rule of law and the sustenance
of democracy. Primarily they are civil and political rights such as the right to free expression and to freedom of assembly and association,
all of which are clearly necessary to meaningful democracy.

Case Study 1.2b: Convention rights as listed in Schedule 1 of the Human Rights Act 1998

Part I – The Convention Rights and Freedoms

Article 2 – Right to Life

Article 3 – Prohibition of Torture

Article 4 – Prohibition of Slavery and Forced Labour

Article 5 – Right to Liberty and Security

Article 6 – Right to a Fair Trial
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Article 7 – No Punishment without Law

Article 8 – Right to Respect for Private and Family Life

Article 9 – Freedom of Thought, Conscience and Religion

Article 10 – Freedom of Expression

Article 11 – Freedom of Assembly and Association

Article 12 – Right to Marry

Article 14 – Prohibition of Discrimination

Article 16 – Restrictions on Political Activities of Aliens

Article 17 – Prohibition of Abuse of Rights

Article 18 – Limitation on Use of Restrictions on Rights

Part II – The First Protocol

Article 1 – Protection of Property

Article 2 – Right to Education

Article 3 – Right to Free Elections

The HRA requires government actively to seek not to contravene rights. It is made generally unlawful for any public authority to act in a way
that is not compatible with the convention. Section 19 of the act states that the minister taking a bill through parliament must make a
statement that it is compatible with the ECHR or, in exceptional circumstances, that it is not, but that the government intends to proceed with
the Bill anyway. Internal Whitehall procedures exist for scrutinising the statements of compatibility (Cabinet Office, 2011).

Judicial review has in recent decades become an increasingly prominent feature of the UK constitutional landscape. The 1999 Audit
observed that, since the late 1970s, the courts have increasingly been willing to inquire into and condemn the activities of public officials
(Weir and Beetham, 1999). The rise of judicial review has been assisted by the advent of the HRA. A review of the implementation of the
act by the Department for Constitutional Affairs found that, while complete data was not available 'there is no doubt that a substantial body
of case law has been generated’ (Department of Constitutional Affairs, 2006, p. 10). The House of Lords, then the highest court in the UK,
had considered the HRA in about a third of its cases during the first five and a half years of operation of the act, although it did not
necessarily affect the outcome. The subject matter of cases was wide, including counter-terrorism; criminal law; sentencing; mental health;
discrimination; and education. Research published four years later has shown the scope of its impact to have grown further still
(Chakrabarti et al., 2010). The HRA has been argued to have had a cultural impact upon the behaviour of organisations, leading to more
respect for the rights of vulnerable individuals in receipt of public services, without legal action necessarily being involved (Mathews et al.,
2008).

Under judicial review courts are able to force administrative decisions to be reversed and made again, taking into account the views of the
court. Courts may also strike down delegated legislation - which theoretically includes the legislation of devolved legislatures. However it is
at this point that their powers generally end. In accordance with the doctrine of parliamentary sovereignty, the courts cannot normally strike
down primary legislation (the very limited exception being acts of parliament that are incompatible with European law). Even if an act of
parliament violates ECHR rights, the most a court can do is issue a 'declaration of incompatibility’ under Section 4 of the HRA. It is then for
the government and parliament to decide how to resolve the issue. It could however be argued that a constitutional convention is
developing to the effect that once appeal routes have been exhausted, governments accept declarations of incompatibility; and act to
correct them (see, for example, Blick and Hennessy, 2011). Indeed, there is a debate about the extent to which the traditional doctrine of
parliamentary sovereignty has survived the advent of the HRA (Bogdanor, 2009; Kavanagh, 2009, Young, 2008). Nonetheless, the fact that
courts do not, except under European law, strike down primary legislation is a key difference between constitutional arrangements in the
UK and in many countries with 'written’ constitutions, where courts are often able to declare primary legislation void if it is incompatible with
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the text of the constitution.

A further limitation on the effectiveness of judicial review is that the courts have a tradition of deference towards areas of decision making
that it is felt are more the province of politics than legal inquiry. Often, decisions about foreign affairs and national security fall into this
category. In particular, courts have proved wary of considering the exercise of the royal prerogative. While there has been a gradual
increase in their willingness to involve themselves in overseeing this particular power, attempts to secure judicial review of the legality of
the invasion of Iraq of 2003 - effected under the royal prerogative - proved unsuccessful (Bradley and Ewing, 2011).

The courts themselves have established a restriction on judicial review specific to the HRA. A study of the HRA conducted to mark the
tenth anniversary since its passing into law described an important 'legislative frailty’ in the act (Donald, 2009, p. 185). This frailty
concerned a loophole that had developed, serving to exempt voluntary and private sector bodies providing publicly-funded services from
being covered by the act. Donald (2009) held that, when parliament was passing the act, it was clear in its intention that non-public
providers of public services would be included. But case law had served to reduce the reach of the act. This position was partly corrected
when Section 55 of the Health and Social Care Act 2008 defined private care homes carrying out publicly funded care as public authorities
under the HRA. But it did not deal with other non-public bodies providing publicly funded services.

Finally, it is also important to note that, when the impact of the Human Rights Act is considered in tandem with devolution policy, a complex
picture is revealed. As Case Study 1.2c shows, there are some inconsistencies in the way in which human rights are enforced in the UK.
Moreover, the embedding of the ECHR in the Belfast Agreement, an international treaty, means that its legal status in Northern Ireland is
based on more than just the HRA alone. Indeed, it can be argued that any attempt by the UK government to depart from the provisions of
the HRA (see Section 1.1.3) would have to involve the exemption of Northern Ireland, and possibly also Scotland.

Case Study 1.2c: Human rights and devolution

Because human rights is such a broad framework affecting many aspects of state activity, human rights law has a complex
relationship with devolution, most acutely in Northern Ireland but also in Scotland. As the organisation Justice argues in its analysis,
the HRA has combined closely with the statutes providing for devolution to create a 'symbiotic relationship in the protection of
human rights’ (Rasheed, 2010, p. 3).

The Belfast Agreement of 1998 is an international treaty, and it included a provision that the British government would 'complete
incorporation into Northern Ireland law of the European Convention on Human Rights (ECHR) with direct access to the courts, and 
remedies for breach of the convention, including power for the courts to overrule Assembly legislation on grounds of inconsistency’
(Belfast Agreement, 1998). If  a UK government sought in some way to depart from the ECHR - including its applicability in domestic
courts and administrative law - the international legality of doing so for Northern Ireland would therefore be questionable.

The Northern Ireland Human Rights Commission (NIHRC) has been mandated under the Northern Ireland Act 1998 (which
implemented the Belfast Agreement) to advise the secretary of state on additional, specific rights to include in a Northern Ireland Bill
of Rights. Discussions have also continued between the NIHRC and its counterpart in the Republic of Ireland about a Charter of
Rights for the island of Ireland, which would incorporate protections found in both the UK HRA and the 2003 act which incorporated
the ECHR into Irish law, and involve further provisions. Their joint advice was published in June 2011 (Northern Ireland Human
Rights Commission/Irish Human Rights Commission, 2011).

The long delay in writing further rights in Northern Ireland has been produced by a lack of consensus. In 2009 the UK government
rejected most of the framework of additional rights proposed by the NIHRC in 2008 as not being specific to Northern Ireland. The
process has lacked domestic consensus as well, with the unionist community feeling excluded. The legitimacy of the UK
government legislating on human rights in Northern Ireland without the consent of the Assembly and Executive, and the various
signatories to the Belfast Agreement, is questionable.

Neither the Northern Ireland nor Scotland devolution acts make human rights a 'reserved’ matter under the control of Westminster.
Thus – again arguably – the Scottish parliament and Northern Ireland assembly may choose to legislate separately from
Westminster. In strict legal terms, Westminster may legislate over the head of the parliament and assembly, but a constitutional
convention has developed that it legislates in devolved areas with the express consent of the devolved assembly through 'Sewel
Motions’. Devolved institutions are banned, under their founding statutes, from acting in breach of 'convention rights’ and those are
interpreted as having the same meaning as the HRA. The 'observation and implementation’ of convention rights, however, is
devolved.

A further complication is that both in Scotland and Northern Ireland there exist statutory bodies to monitor and enforce human rights:

Democratic Audit

1.2. The rule of law and access to justice
Published: 11th May 2011
Updated: 24th Apr 2012

Page 11 of 29

http://www.equalityhumanrights.com/uploaded_files/human_rights_in_britain_since_the_human_rights_act_1998_-_a_critical_review.pdf
http://www.equalityhumanrights.com/uploaded_files/human_rights_in_britain_since_the_human_rights_act_1998_-_a_critical_review.pdf
/constitutional-and-territorial-consensus-1
http://www.justice.org.uk/data/files/resources/30/Devolution-and-Human-Rights-8-February-2010.pdf
http://www.nio.gov.uk/agreement.pdf
http://www.ihrc.ie/download/pdf/charter_of_rights_advice__june_2011__final.pdf


the NIHRC under the Northern Ireland Act 1998 and the Scottish Human Rights Commission (SHRC) by act of the Scottish
parliament in 2006. Both have greater powers than the Equality and Human Rights Commission, which operates in England and
Wales.

Current Scottish government policy is not sympathetic to altering the HRA. It appears unlikely that in Scotland or in Northern Ireland
consent by Sewel motion would not be obtained for a Bill of Rights that is smaller than the ECHR.

In conclusion, enforcement of human rights is already inconsistent across the UK; the bodies existing in Northern Ireland and
Scotland have powers in excess of those of the Equalities and Human Rights Commission for England and Wales. There has been
a long process to extend human rights in Northern Ireland which has not yet concluded, and is legally based on more than just the
HRA. Departure by the UK government from the provisions of the HRA would involve either the exemption of Scotland and Northern
Ireland (hence the British Bill of Rights would become an 'England and Wales Bill of Rights’), or a constitutional and political crisis
that would test the devolution settlement.

Main source: Rasheed (2010).
 

The ability of the courts to review executive action is clearly essential to the sustenance of democratic values. The Audit welcomes the
increase of judicial activism in this area that has taken place in recent decades; and the extension of its scope directly into the protection of
human rights marked by the HRA. However, we note that the ability of the courts to prevent behaviour potentially undermining to the rule of
law is limited. If, in another territory, legislation was issued which clearly violated constitutional principles, it could be ruled incompatible
with the constitution and therefore void. This option does not exist in the UK. We remain concerned that certain powers - particularly those
exercised under the royal prerogative - remain to a considerable extent resistant to judicial scrutiny. We also regard it as regrettable that a
loophole has developed in the coverage of the HRA, exempting some bodies from being defined as public authorities despite clearly
providing public services. Given the growing commitment to private sector and voluntary involvement in public service provision under the
coalition government, this gap in human rights coverage is if anything a growing concern, since it means that some of the most vulnerable
groups may not receive the protection they need. Finally, we should note that, as considered in Section 1.1.3, consensus about the future of
the HRA is absent, with some arguing that it should be substantially modified or possibly abolished. If such a change was to lead to an
undermining of the ability of individuals to access their human rights, which it seems likely that it would, it would be regrettable. Moreover, it
would be highly destabilising for the UK, given the position in Scotland and Northern Ireland; and probably incompatible with international
law.

Transparency of rules

A number of official documents have appeared in recent years which offer guidance on the appropriate conduct of public officials. Some of
these codes exist on a non-statutory basis, such as the Ministerial Code (Cabinet Office, 2010b); while others have a foundation in an act of
parliament, such as the Civil Service Code, first promulgated in 1996 and provided with a statutory basis by the Constitutional Reform and
Governance Act 2010 (Cabinet Office, 2010a) (see Sections 2.3.2 and 2.6.1). They are largely drawn up inside the executive, with minimal
outside involvement.

These documents tend to include a variety of provisions, such as descriptions of practice, rules about financial probity, and general
statements of principle. For instance, the Ministerial Code contains stipulations about the operation of cabinet, relations between ministers,
civil servants and special advisers, the private interests of ministers and the presentation of policy (Cabinet Office, 2010b). Some of the
provisions contained in these codes, such as the Cabinet Manual's description of the procedures to be followed in the event of a general
election which yields no overall single party majority in the House of Commons, would normally be expected to be found in the text of a
written constitution, if such a thing existed for the UK (Cabinet Office, 2011).

Parts of these codes can receive wide public attention when they are deemed to be relevant to particular public controversies, such as
scandals involving ministers. But it is often difficult to detect how systematically they are adhered to. If an individual - in particular a minister
- is seen clearly to be in violation of a code, the main sanctions against them appear to be political. It is possible, however, that the judiciary
could come in future to use codes such as the Cabinet Manual in judicial review, in order to assess whether public authorities had behaved
appropriately in a particular circumstance (see Blick and Hennessy, 2011).

The Audit welcomes the increased public appearance of documents providing accounts of the various rules according to which public
officials and ministers are supposed to operate. However, as largely executive owned documents, they do not possess the independent
status that proper oversight requires. Moreover, the vague nature of these texts is symptomatic of the informal status of the UK constitution,
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which - while it can aid flexible operation, particularly for the executive - leaves unanswered questions about the means by which public
authorities can be made to adhere to key principles such as the rule of law. In so far as they provide for important components of the
constitution, it would be better if they were provided for at least on the face of an act of parliament, or perhaps in a written constitution.

1.2.3 Judicial Independence

How independent are the courts and the judiciary from the executive, and how free are they from all kinds of
interference?

An independent judiciary and courts are essential to the upholding of the principle that the whole of society is subject to the law. Since a
core component of the rule of law is that executive action can be subject to judicial review (see Section 1.2.2), it is essential that
government cannot exercise inappropriate influence over the deliberations of the courts. More generally, it is imperative to the sustenance
of the rule of law throughout the UK that the judiciary is free from all forms of interference.

An assessment of how far the UK fulfils these requirements involves considering the constitutional provision which exists for judicial
independence, including specific prohibition on political interference with the courts; how far the judiciary is institutionally and procedurally
distinct from the executive; and the integrity of the judicial appointments process.

The UK has a long tradition of judicial independence. Judges are immune from civil action for the things they say in court. In practice they
enjoy security of tenure. While they could in theory be forced out of office by parliament, this power would only conceivably be exercised in
the most extreme circumstances. The law of contempt of court prohibits various forms of attempts at interference with the courts, for instance
through publishing information in the press; or preventing the courts from receiving pertinent information. In theory parliamentary rules
restrict criticism of judges and commentary on ongoing cases. There is a strong convention that judges should not be seen to be engaged
in party political activity (Bradley and Ewing, 2011). Moreover, judicial impartiality is required by Article Six of the European Convention on
Human Rights (ECHR), which stipulates the right to a fair trial (Barnett, 2011). One of the impacts of this Article is to interact with the
common law principle that judges should not be biased, either because of their personal interests or connections, or their personal
opinions. But while the courts are generally free of direct interference with their consideration of particular cases, according to the doctrine
of parliamentary sovereignty, parliament - which acts under the powerful influence of the executive - is able, if it chooses, to reverse judicial
decisions to which it objects, through legislation. Ultimately, the judiciary cannot resist the will of the executive as expressed via primary
parliamentary legislation since it cannot strike it down, even if it appears to violate fundamental constitutional values (Klug et al., 1996; Weir
and Beetham, 1999). Moreover, the UK has no formal constitutional separation of powers. The executive, legislature and judiciary are in
significant ways fused with each other.

During the present Audit period, the legal basis for judicial independence was recast to an historic extent by the Constitutional Reform Act
(CRA) 2005. This act brought about significant changes to the ancient office of lord chancellor, though did not fully abolish it (it is now
merged with the post of Justice Secretary). Traditionally the post was an important component of the fusion of powers in the UK. Lord
chancellors were the most senior judges in the UK and the head of the judiciary in England and Wales, making numerous judicial
appointments. They were at the same time members of the cabinet, owing their position to the patronage of the prime minister of the day,
playing a part in legal policy formation and implementation. Finally, lord chancellors were speakers of the House of Lords (Beetham et al.,
2002). In 2003 the government announced that it intended to abolish the lord chancellorship completely, but eventually this plan proved too
complicated to affect. Under the CRA 2005, the lord chancellor ceased to be a judge; and was no longer Speaker of the House of Lords,
with the act providing for the election of a lord speaker. The first holder of this new post was elected in July 2006 (Slapper and Kelly, 2011).

Section three of the CRA 2005 created a requirement to uphold judicial independence applying to the lord chancellor and other
government ministers, and all those with responsibility for the judiciary and the administration of justice. Importantly, the act stipulates that
ministers should not use their privileged access to set out to influence particular decisions by the judiciary (Bradley and Ewing, 2011). The
act made a similar stipulation, applying specifically to Northern Ireland, in Section four. Section one of the Judiciary and Courts (Scotland)
Act 2008, an act of the Scottish parliament, also requires a number of senior figures, including all Scottish ministers, the first minister, and
members of the Scottish parliament, to uphold the independence of the judiciary.

The CRA 2005 also significantly reduced the role of the executive in the appointment of judges. The strict position is that judicial
appointments are made by the crown. Before the CRA 2005, the prime minister made recommendations on the most senior appointments;
with the lord chancellor recommending or making appointments at lower levels (outside Scotland). The CRA 2005 established a Judicial
Appointments Commission, which makes recommendations on appointments to the lord chancellor. Only those it recommends can be
appointed; though the lord chancellor possesses the power to reject candidates once and ask that the Commission reconsider its
recommendation once. Ultimately, however, the commission can have its way (Slapper and Kelly, 2011). A Northern Ireland Judicial
Appointments Commission was established in 2005. Its powers were expanded in 2010 after the devolution of policing and justice. It
makes recommendations for appointments to the crown through the lord chancellor. In Scotland, where justice is devolved, there has
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existed a Judicial Appointments Board, which makes recommendations to the first minister, since 2002.  It was given a statutory basis in
2008.

Finally, the CRA created an independent, 12-member UK Supreme Court, supplanting the House of Lords as the highest court in the UK.
The Supreme Court also assumed from the Judicial Committee of the Privy Council responsibility for resolving disputes involving devolved
administrations. The Court became operational in 2009. Members of the Supreme Court cannot sit in the House of Lords, even if they hold
peerages (until they retire from the Supreme Court, whereupon they can take up their places in the Lords again) (Slapper and Kelly, 2011).

Another reform contemplated but not executed in recent years has been to the office of attorney general. Attorney generals hold ministerial
office and are party political appointments made by the prime minister. At the same time they act as the senior legal adviser to the
government; and senior law officer within it. They also make important decisions about whether to proceed with certain prosecutions. Lord
Goldsmith, who was attorney general at the time of the invasion of Iraq in 2003, has been associated with particular controversy for his role
in advising on the legality of the operation. In 2007 the government consulted on the possibility of distancing some of the functions of the
attorney general from a political appointment, but no progress was made subsequently (Attorney General’s Office, 2007).

The Criminal Justice Act 2003 addressed another threat to the independence of the courts, arising from jury tampering. The act made it
possible for trials in England and Wales to be held without a jury in cases where there was a risk of such intervention taking place. The
implications of this measure for principles of due process are discussed below (see Section 1.2.4).

A number of criticisms were made of the changes entailed by the CRA 2005. Objections were raised to the way in which they were initially
announced in 2003 without prior consultation. There were concerns that such a large set of reforms were being brought about
simultaneously. Doubts were also expressed about whether the measures included in the CRA 2005 were needed, with some believing
the existing system was functioning satisfactorily. Finally, some were worried about the alterations to the office of lord chancellor possibly
denying the judiciary a powerful representative within the cabinet (Constitutional Affairs Select Committee, 2004a; Oliver, 2004). It might
also be noted that, although the CRA 2005 created a statutory requirement for ministers not to use their special access to influence
particular decisions, cabinet members have in recent years shown themselves more than willing to criticise particular judicial decisions
once they have been made; and make more generalised attacks on the judiciary (Bradley and Ewing, 2011).

But the nature of the old office of lord chancellor had long been identified as problematic for judicial independence, because it entailed an
overlapping of the judiciary, legislature and executive (Beetham et al., 2002, p. 27). Gary Slapper and David Kelly argue that the position of
the lord chancellor 'was clearly founded on fundamental conflicts of interest […] In this regard, the changes introduced by the Constitutional
Reform Act 2005 can be seen to be not only pertinent, but also timely, in their endeavours to address an issue before it became a problem’
(Slapper and Kelly, 2011, p. 397). The government presented the CRA in general as part of a constitutional modernisation programme; and
achieving an independent, more transparent judiciary (Constitutional Affairs Select Committee, 2004a).

The Audit broadly welcomes the CRA 2005. We see the reforms to the role of the office of lord chancellor and the establishment of the
Judicial Appointments Commission (and equivalent bodies for Northern Ireland and Scotland) as strengthening the principle and practice
of judicial independence. We approve also of the establishment of the UK Supreme Court. It is not a full constitutional court and possesses
few powers in addition to those that were wielded by the law lords. However, it represents another important separation of the judiciary from
the legislature - again significant from the point of view of democratic principle. Moreover, the mere fact of the Supreme Court clearly being
separate from parliament, and occupying its own premises, may lead to its development in ways which are at present hard to predict, but
are likely to involve more judicial autonomy in the UK. We note, however, that the initial announcement of these valuable changes was
badly handled and not subject to consultation. Furthermore, judicial independence does not yet enjoy the entrenched protection that it
might under a written constitution. The Audit also regrets that the opportunity was not taken to reform the office of attorney general recently,
since it is characterised by some of the anomalies that were once associated with the lord chancellor. We also urge that ministerial attacks
on the judiciary should be curtailed.

1.2.4 Citizens Access to Justice

How equal and secure is the access of citizens to justice, to due process and to redress in the event of
maladministration?

It is clearly necessary, if the rule of law is to be fulfilled, that all within a society should have access to justice if they require it, in order to
ensure that their rights within the democratic system are upheld. Article Six of the European Convention on Human Rights (ECHR), as
incorporated under the Human Rights Act 1998, is now an important source of this fundamental right. It involves individuals being able to
access both representation, regardless of their personal means, and to be subject to fair legal processes. However, a defined right of
access to justice does not mean that all citizens have equal access to it in practice. As a former senior law lord once put it, 'It has been said,
with heavy irony, that justice in the UK is open to all, like the Ritz Hotel’ (Bingham, 2010, p. 86). Given the costs of undertaking legal action,
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the availability, or otherwise, of legal aid is a particularly important factor in determining the extent of access to justice.

Legal Aid

In a developed society such as the UK the complexity of the law serves to limit the citizen’s access to justice. The overall rise in the volume
of parliamentary legislation is detailed elsewhere in this Audit (see Section 2.4.2). In a common law territory, the complexity is further
compounded by the volume of so-called 'judge-made law’. Finally, under the European Communities Act 1972, European Union law is
given effect in the UK, making the overall picture more complicated still. Persons seeking access to justice, who are not themselves legal
experts, will therefore need to acquire professional representation, which does not come cheaply (Bingham, 2010).

Article Six of the ECHR requires that an individual who cannot afford representation should have it provided for them if to do so is
necessitated by the interests of justice. But a previous UK Audit has noted that the principle of equality before the law has never:

'meant equality of access to the law in the United Kingdom. Even the most obvious pre-requisite of such access - the provision of legal
aid to enable those otherwise unable to pursue their rights in the courts - is not available for all types of case and has been subject to
sharp financial reductions in recent years’ (Klug et al., 1996, p.90).

During the present Audit period a major change was instigated to legal aid in England and Wales by an official report by Lord Carter of
Coles: Legal Aid - A market based approach to reform (2006). The underlying purpose of the review was to achieve reductions in the rising
costs of legal aid. As its title suggested the report proposed a shift to a free market system for the provision of legal aid. Carter envisaged
that lawyers would have to compete with each other to secure contracts for providing criminal legal aid work; and that they would be paid
on a fixed basis rather than according to time spent on cases. Carter’s proposals are being phased in over a period of time (Slapper and
Kelly, 2011).

Further impact on legal aid will be felt in England and Wales as a result of the coalition government’s retrenchment programme, which is
intended to reduce legal aid costs by £350 million a year. It sets out to achieve these aims by moving some areas of law either partly or
wholly outside the scope of legal aid. These include large portions of the family law aspects of legal aid, except in cases where violence is
taking place (Justice Committee, 2011).

During the period under consideration in this Audit, the House of Commons Constitutional Affairs Select Committee and its successor, the
Justice Committee, have carried out a number of inquiries into the legal aid system. In its first report on this subject during the current
cycle, on civil legal aid, the Constitutional Affairs committee noted various concerns (Constitutional Affairs Select Committee, 2004b). A
bureaucratic form of auditing introduced in 1999 known as 'cost compliance’ was widely criticised as penalising some more professional
firms and rating more highly those who were less trusted. The committee held that solicitors were not being adequately recompensed for
their efforts. There were problems with recruiting young new entrants into legal aid work. Work on criminal and asylum cases had produced
pressure on the civil legal aid budget; and the government was resistant to providing extra funding. Finally, the needs of many in society
were not being sufficiently provided for, 'often among those who are most vulnerable’ (Constitutional Affairs Select Committee, 2004b, p.
42).

In the same 2004 report, the committee identified some underlying concerns about the legal aid system. It found that while '[n]o country
spends more money per capita on legal aid than England and Wales […] over the last decade [the system] has come under considerable
financial strain’ (p. 7). The number of 'acts of assistance’ was increasing (p. 16). But fewer solicitors held civil legal aid contracts with the
Legal Services Commission (LSC, which is responsible for the legal aid system): with those figures dropping from 4,854 in 2001 to 3,632 in
March 2006. There is another way of analysing the overall decline in solicitors’ involvement in legal aid. Since firms usually hold contracts
for more than one classification of law, rather than considering simply how many firms held a contract of some kind with the LSC, the total
number of contracts held across the 12 different legal categories can be assessed. There was a steady overall decline, as Figure 1.2d
shows, which amounted to 30 per cent over the period.

Figure 1.2d: Civil contracts held in all categories of law, excluding for personal injury
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Source: Constitutional Affairs Select Committee (2007, p. 15).

However, behind this headline figure, some categories rose dramatically, such as public law (by 411 per cent); and community care (181
per cent). The three largest percentage drops were recorded by consumer law (79); employment law (46); and debt law (35). The figures
provided by the committee did not include contracts held in the personal injury category.

Evidence exists that one consequence of this overall downward trend was that, in some parts of England and Wales, insufficient legal aid
services were available. For instance, mental health services were apparently lacking in East Anglia, Hull and North Yorkshire; while there
was said to be a lack of criminal legal aid in South West England, South West Wales, and North East England.

Responding to the implementation of the proposals made by Lord Carter in 2007, as described above, the Constitutional Affairs Committee
criticised the policy as having been introduced 'too quickly, in too rigid a way and with insufficient evidence’. The system as a whole was
being changed to deal with rising costs. Yet the only serious increases in legal aid costs were limited to public law cases involving
children; and Crown Court defence work (Constitutional Affairs Select Committee, 2007, p. 4).

The coalition cuts to legal aid have been a wide source of concern. In spring 2011, the Justice Committee described them as 'fundamental,
extensive and bold’. It raised particular concerns about the plans to remove many areas of family law from legal aid, apart from where
domestic violence was taking place. The Committee was 'not convinced that using domestic violence as a proxy for the most serious cases
is advisable […] If the Government does continue to use domestic violence as a criterion for eligibility, it should broaden the definition to
include non-physical domestic abuse’ (Justice Committee, 2011, p. 31). Gary Slapper and David Kelly have argued that '[t]he overhaul of
the […] legal aid scheme will mean that people will be forced to settle divorce disputes out of court and to take out private legal insurance to
pursue their claims. Vulnerable citizens will be likely to suffer…’ (Slapper and Kelly, 2011, p. 668).

Some serious systemic problems have been identified in the legal aid system of England and Wales. As noted by the Constitutional Affairs
Select Committee, spending per capita has been high - found by one study to be higher than any other comparable country. Yet, even
before the present cuts, the system was struggling. Part of the answer to this puzzle may be that the legal aid system is often dealing with
problems that arise from a failure to deal with issues earlier on in the process through the making and implementation of public policy, and
through complaints and appeal processes operated by public bodies. Second, the legal system is structured in such a way as to create
many formal occasions on which representation is required, even if producing little practical outcome. Third, unlike in some other territories,
legal aid is contracted out to the private sector, rather than handled by public employees, which may lead to inflation of costs. Fourth, the
government itself, through producing such large volumes of legislation, creates more cases which may necessitate the provision of legal
aid (Flood and Whyte, 2006).

We note that problems with the effectiveness of the legal aid system in England and Wales are an ongoing issue of democratic concern.
They can mean that some of the most excluded members of society can be denied access to an important part of the democratic system.
Uneven coverage is problematic from the point of view of effectively securing the rule of law for all. It is clear that funding is not the only
issue involved. There are other matters, touched upon elsewhere in this Audit, that create strains on a system that is required to handle
social problems that have not been addressed earlier on. However, given its current difficulties, and given that the underlying social
problems are not likely to be addressed in the immediate future, the present policy of retrenchment can be assumed to create more
problems still.

Due process and redress
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The common law and Article Six of the ECHR establish the various fundamental principles of due process. Individuals are entitled to a fair
public hearing: to be informed promptly of the case against them; to examine or have examined witnesses against them; and to represent
themselves or be represented by a counsel of their choice. These principles have been tested in recent years by the increased use of
secret evidence and special advocates, as Case Study 1.2d sets out.

Case Study 1.2d: Special advocates and secret evidence

A special advocate is, in the words of the House of Commons Constitutional Affairs Select Committee (2005, p. 19):

'a specially appointed lawyer (typically, a barrister) who is instructed to represent a person’s interests in relation to material that is
kept secret from that person (and his ordinary lawyers) but analysed by a court or equivalent body at an adversarial hearing held in
private’.

The committee noted the view expressed by Lord Bingham in 2004 that (2005, p. 26) the use of special advocates raises:

'ethical problems, since a lawyer who cannot take full instructions from his client, nor report to his client, who is not responsible to his
client and whose relationship with the client lacks the quality of confidence inherent in any ordinary lawyer-client relationship, is
acting in a way hitherto unknown to the legal profession. While not insuperable, these problems should not be ignored, since neither
the defendant nor the public will be fully aware of what is being done. The appointment is also likely to cause practical problems: of
delay, while the special counsel familiarises himself with the detail of what is likely to be a complex case; of expense, since the
introduction of an additional, high-quality advocate must add significantly to the cost of the case; and of continuing review, since it
will not be easy for a special counsel to assist the court in its continuing duty to review disclosure, unless the special counsel is
present throughout or is instructed from time to time when need arises. Defendants facing serious charges frequently have little
inclination to co-operate in a process likely to culminate in their conviction, and any new procedure can offer opportunities capable
of exploitation to obstruct and delay. None of these problems should deter the court from appointing special counsel where the
interests of justice are shown to require it. But the need must be shown.’

A report by Eric Metcalfe of Justice (2009, p. 5), entitled Secret Evidence, drew the following conclusions:

A person knowing the evidence against them was 'a basic principle of a fair hearing’;
This principle had 'been undermined’ by the rapid growth in the use of secret evidence over the previous ten years;
It was now possible to use secret evidence 'in a wide range of cases including deportations hearings, control orders
proceedings, parole board cases, asset-freezing applications, pre-charge detention hearings in terrorism cases, employment
tribunals and even planning tribunals’;
In some criminal cases, defendants were 'now being convicted on the basis of evidence that has never been made public’.
There had been judgments issued by criminal courts with redactions to conceal some of the evidence used; and 'Evidence
from anonymous witnesses has…been used in hundreds of criminal trials and is widespread in ASBO (Anti-Social Behaviour
Order) hearings’; and
Almost 100 special advocates had been appointed since 1997, although the government was not even aware precisely how
many.

Sources: Constitutional Affairs Select Committee (2005); Justice (2009).

The right to trial by jury can be traced as a tradition stretching back in England as far as Magna Carta in 1215, and is therefore an important
component of due process within this jurisdiction. However, this right is not provided for by the European Convention on Human Rights, nor
is it established firmly by any other means. As noted above (see Section 1.4.3), provision was made in 2003 for trials to be held without jury
in England and Wales. There is a longstanding practice of jury-less trials in Northern Ireland, prompted by the security situation in the
province. Despite the normalisation of circumstances there, the use of these so-called 'Diplock Courts’ was extended once again this year
by the Justice and Security (Northern Ireland) Act 2007 (Extension of duration of non-jury trial provisions) Order 2011.

Democratic Audit is concerned both about the use of secret evidence and special advocates; and the apparent erosion of the long-
established principle of jury trials. Both of these tendencies challenge principles of due process, not only in UK legal traditions but also - in
the case of secret evidence - as provided for by Article Six of the European Convention, incorporated into UK law by the Human Rights Act
1998. However, we note that the 1998 act itself has provided greater access to the law, through meaning that rights can be accessed in
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national courts rather than only through the European Court of Human Rights in Strasbourg.

The issues of redress in the event of maladministration are considered elsewhere in the Audit (see Section 2.3.4).

1.2.5 Criminal Justice System

How far do the criminal justice and penal systems observe due rules of impartial and equitable treatment in their
operations

It is important to the rule of law and its universality that the criminal justice and penal systems are required to treat all people equally; and
that they observe such rules. The Human Rights Act 1998, incorporating the European Convention on Human Rights, prohibits
discrimination which prevents the enjoyment of other rights under the convention. If, therefore, someone is denied a convention right by the
criminal justice and penal systems on a discriminatory basis, their rights are being violated. For instance, if an individual is found to have
been discriminated against in sentencing decisions then there has been a breach of Article Five, the right to a fair trial, in conjunction with
Article 14 (Barnett, 2011).

As well as the rights contained in the convention, there are more specific protections intended to prevent arbitrary and, by extension,
possibly discriminatory behaviour. For instance, generally in the UK the police power to stop and search requires reasonable suspicion that
the individual concerned is in possession of various defined items connected with criminal activity (for exceptions under counter-terrorism
powers, see Section 1.3.1). Home Office guidance to police stipulates that reasonable suspicion cannot be based on stereotypical views of
certain groups. Arrest may only be carried out either with a warrant, or because an offence has, is being, or will be committed by an
individual; or because of the commission of a breach of the peace, a concept that has been defined under common law (Bradley and
Ewing, 2011). Under the Criminal Justice Act 1991, the government is required annually to publish statistical information relevant to the
issue of possible discrimination. The police were included within anti-discrimination legislation by the Race Relations (Amendment) Act
2000.

Concern about discrimination in the criminal justice and penal systems has often focused on evidence that  people may be treated
differently because of their physical appearance, and in particular their apparent ethnicity. The official inquiry into the murder of Stephen
Lawrence, which reported in 1999, famously stated that the investigation was 'marred by a combination of professional incompetence,
institutional racism and a failure of leadership by senior officers’ (Macpherson, 1999, Chapter 46, emphasis added). But what is the current
position? The data that follow show that, in relation to overall population levels, certain groups with particular physical appearances are
clearly overrepresented in police stop and searches; arrests; and in the composition of the prison population.

Figures for stop and search by the police may not be entirely reliable since it is possible that a significant number of stops are not recorded.
However, they can be seen as providing a useful indication of practice (Bowling and Phillips, 2007). Black people are the most
overrepresented group amongst those subject to stop and search (Figure 1.2e). While in 2008-09 the average rate of people stopped and
searched per 1,000 was 24, as many as 135 black people in every 1,000 were stopped and searched. White people had the lowest rate, at
18 per 1,000.

Figure 1.2e: Stop and search section 1 PACE and other legislation per 1,000 population, self-identified
ethnicity, England and Wales 2008/9
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Source: Ministry of Justice (2010, p. 24).

Asian people in particular are overrepresented in Great Britain in stops and searches under Section 44 of the Terrorism Act, as shown in
Figure 1.2f. While whites make up 92 per cent of the population, only 64 per cent of those stopped under counter-terrorism powers were
white. On the other hand, while Asians/British Asians make up only 4 per cent of the population, they accounted for 18.2 per cent of those
stopped and searched.

Figure 1.2f: Percentage of stops and searches made in Great Britain under s44 (1) and (2) of the Terrorism
Act 2000 by self-defined ethnicity, 2009/10

Source: Home Office (2010a, p. 43).

Figure 1.2g shows that during 2008-09, whites had the lowest rate of arrest in England and Wales (27 per 1,000); while blacks had the
highest (89 per 1,000). Those of mixed ethnicity were second highest (65 per 1,000). The other groups - Asian and Chinese or Other, came
within one per cent of the overall rate of 30 per 1,000.

Figure 1.2g: Arrests per 1,000 population, self-identified ethnicity, England and Wales 2008/09
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Source: Ministry of Justice (2010, p. 29).

Figure 1.2h shows that once convicted of a criminal offence, white people in England and Wales are less likely to receive immediate
custodial sentences than those from other groups (with the exception of those where ethnicity is recorded as 'unknown'. Around 42 per cent
of adults, and 17 per cent of juveniles, defined as black or Asian were sentenced to  immediate custody following conviction in 2008, while
the rates for white adults and juveniles were 29 and 10 per cent respectively.

Figure 1.2h: Percentage of persons sentenced to immediate custody, at all courts, England and Wales, 2008

Source: Ministry of Justice (2010, p. 37).

British minority ethnic groups comprise, both individually and collectively, a disproportionately large proportion of the prison population
relative to overall population levels; while whites are consistently underrepresented, as the run of data from 2005 to 2009 depicted in
Figure 1.2i demonstrates.

Figure 1.2i: Total prison population (including foreign nationals) in England and Wales 30 June 2005 to 2009,
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self-identified ethnicity

Source: Ministry of Justice (2010, p. 47).

It is clear, then, that black and minority ethnic groups are overrepresented at all stages of contact with the police and criminal justice
system: being the subject of stop and search; being arrested; being given custodial sentences; being in prison. The question which then
arises is whether these tendencies come about because of discrimination, or other more democratically acceptable reasons. Stop and
search, which is important both in itself and as a common entry point into criminal justice procedures such as arrest, has been scrutinised
heavily in this regard (Miller, 2010).

The figures cited above show overrepresentation in relation to the general population of different ethnic groups. A variety of explanations
have been put forward for these patterns, some as a direct counter to suggestions that they reflect discrimination. One such explanation is
that stop and search rates reflect variations in the size of the 'available population'. According to this perspective, some social groups
spend more time than others in private spaces, such as at home or at work, and are therefore less likely to be stopped and searched
(Waddington et al., 2004). On the other hand, the police choose where to target stop and search, and may specifically do so in areas where
the 'available population' possesses particular characteristics (Bowling and Phillips, 2007). Another hypothesis is simply that there are
differential levels of involvement in crime amongst different social groups. But there are difficulties in establishing the proclivities of certain
groups to commit crimes, given the amount of crime that is unsolved (MVA and Miller, 2000; Bowling and Phillips, 2007; Waddington et al.,
2004). In the light of longstanding evidence of prejudiced attitudes within the police force, there are reasonable grounds to suppose that
such outlooks continue to play a part in stop and search (Bowling and Phillips, 2007). The guidance given to police about the practice is
arguably contradictory in both ruling out stereotyping, but allowing searches to be carried out on a basis of distinctive clothing associated
with gangs (Bradley and Ewing, 2011, p. 450).

In 2007 the House of Commons Home Affairs Select Committee considered the apparent overrepresentation of young black people across
all areas of the criminal justice system. It drew a series of conclusions about the possible causes of this phenomenon. It argued that social
exclusion was the fundamental source of the tendency. Social and economic disadvantage, including educational issues, and cultural
factors played a part in this overall picture. There were also problems with the criminal justice system itself. Young black offenders were
more likely to come into contact with the system, partly because of their social characteristics and the sorts of crime they were likely to
commit. The committee also found that discrimination led to disproportionate representation of young blacks, including in stop and search
and possibly decisions to charge defendants. In addition, the committee expressed concern about the numbers of young black people
remanded in custody before they were sentenced. There was some evidence that discrimination in sentencing was taking place, both
involving whether or not to use custodial sentences, and the length of sentences (Home Affairs Select Committee, 2007).

On the surface some of the data regarding the operation of the criminal justice and penal systems cause concern about the extent to which
impartiality and equitability are being observed. Democratic Audit believes that closer consideration of the practice of stop and search
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impartiality and equitability are being observed. Democratic Audit believes that closer consideration of the practice of stop and search
shows that there are problems in sustaining explanations for this inequity that do not involve the conclusion that discrimination takes place.
We believe that these issues merit close attention, both in the realm of stop and search and more generally in the areas of operation of
criminal justice and penal policy. Furthermore, there are complex socio-economic issues involved that are relevant to the broader
democratic issues considered throughout this Audit.

1.2.6 Confidence in the legal system

How much confidence do people have in the legal system to deliver fair and effective justice?

However effectively the rule of law may operate in reality, it is also important to its part in the functioning of democracy that it is perceived to
be effective. A lack of public faith in the authorities to deliver the basic requirements of justice spells problems for the health of democracy.
Survey evidence provides us with some useful indications of the extent to which  people regard the UK's legal system as being fair and
effective.

Given the evidence that at least some kinds of crime have been in decline (see Section 1.2.1), it is important to ask whether this trend is
reflected in public opinion. Between 2000 and 2007-08, the British Crime Survey (BCS) used a set of up to seven questions (five questions
up to 2001; six questions up to 2004-05; seven thereafter) that measured public confidence in the criminal justice system in England and
Wales. Overall, the findings from these surveys show slightly rising levels of confidence over this period (Kershaw et al., 2008).

In 2007-08 the BCS introduced a new set of questions about the perceived fairness and effectiveness of the criminal justice system that
directly address the subject of this section. As illustrated in Figure 1.2j, responses to these questions have shown that confidence in the
fairness and effectiveness of the criminal justice system in England and Wales is rising slightly; but that it is seen as more fair than
effective, with well under half of respondents having confidence in its effectiveness.

Figure 1.2j: Confidence* in the fairness and effectiveness of the criminal justice system in England and
Wales

Note: *Confidence based on the responses 'very confident' and 'fairly confident'.

Source: Flatley et al. (2010, p. 122).

The figures for Northern Ireland have been close to those for the UK: in 2009-10, 58 per cent thought the criminal justice system overall was
fair; and 37 per cent thought it was as a whole effective (Freel and Toner, 2010, pp. 11-13). The Scottish Crime and Justice Survey does
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not run directly comparable questions, but figures for the UK as a whole are considered below.

The extent of people's confidence in the criminal justice system, as measured by the BCS, is likely to vary in accordance with socio-
demographic characteristics.  An analysis of BCS data from 2004-05 showed that those living in inner city areas were likely to be more
confident about the reduction of crime, the efficient handling of cases, meeting the needs of victims, and dealing with young people who
were accused of crime, than those who were from urban or rural areas. However, people from urban and rural areas were more confident
than people from inner city areas that those who were accused of crime would be treated fairly and have their rights respected, and that
witnesses would be well treated. An ongoing tendency was noted for women to be more confident in the criminal justice system than men,
except over whether the accused would be fairly treated by the criminal justice system. People in the 16-24 age category had higher
confidence than other age groups across nearly all of the categories covered by the survey (Allen et al., 2006).

People whose household income was less than £10,000 were more likely than those from households with an income of £30,000 and
above to be confident about the effectiveness of the criminal justice system in reducing the level of crime, its efficiency in handling cases,
its meeting of the needs of victims and its effectiveness when dealing with young people who were accused of crime. On the other hand,
those in the higher income group tended to be more confident than those in the lower income group about respect for the rights of the
accused and proper treatment of witnesses. Confidence tended to be higher among private renters than both social renters and owner-
occupiers. People from ethnic minority groups were more likely to be confident in all features of the criminal justice system than whites,
except for the two issues of the treatment of the accused and witnesses (Allen et al., 2006).

An analysis of the breakdown for BCS measures of confidence in the criminal justice system conducted in 2008 showed that people from
black and minority ethnic groups had higher levels of confidence than whites for five of the seven measures then used. The only area in
which whites had a higher level of confidence was in the criminal justice system treating people accused of a crime fairly and respecting
their rights.  Those who perceived a high level of anti-social behaviour in their area; who had experienced a crime as a witness or victim in
the last 12 months; and who read tabloid newspapers were less likely to have high levels of confidence. Women, younger people, and
those in private rented accommodation were, by contrast, likely to have higher levels of confidence (Kershaw et al., 2008).

The data for effectiveness and fairness questions from the 2008-09 survey have been assessed as showing that people from black and
minority ethnic backgrounds were more likely than white people to regard the criminal justice system as fair and effective. There were also
significant variations according to how the area respondents live in is defined according to the 'Output Area Classification’ (OAC) used by
the census. There are seven main OAC groups: Blue Collar Communities; City Living; Countryside; Prospering Suburbs; Constrained by
Circumstances; Typical Traits; and Multicultural. People living in areas defined as 'City Living’ were more likely to say that the criminal
justice system is fair than people living in other areas; and people living in 'Multicultural’ or 'City Living’ areas were more likely to say that it
was effective. Readers of broadsheet newspapers were more likely to regard the criminal justice system as fair and effective than readers
of non-broadsheets (Walker et al., 2009).

Another variable that has been identified in measures of confidence in the criminal justice system, based on both BCS data and other
opinion research, is that people are more likely to be confident in the system at a local level than at national level; and that the police are
the most highly rated group within the system (Hough and Roberts, 2004). This pattern reflects a more general tendency for people to rate
what they experience locally considerably above how they perceive the situation to be nationally.

Despite the modest increase in public confidence noted above, it is difficult to establish a clear overall trend in public confidence in the
justice system over the last decade, at least as measured by the BCS. The World Values Survey provides a longer term, as well as a
comparative, picture. Based on data from the survey, Figure 1.2k suggests that confidence in the justice system in Great Britain declined
quite significantly between 1981 and 1999, but that it had increased again by 2006despite not returning fully to its 1981 level.

Figure 1.2k: Percentage confidence in the justice system in Great Britain: detailed trends from the World
Values Survey
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Source: World Values Survey (2011)

The World Values Survey also enables us to draw comparisons of confidence in the justice system in Great Britain with trust in other
institutions in the UK; and against other democracies internationally. Figure 1.2l shows that, after the armed forces, the police and the
justice system are rated more highly than other institutions in Great Britain (see also Section 2.5). However, similar tendencies are evident
in relation to other countries for which data are presented in Figure 1.2l and, while levels of public confidence in the police and justice
system in Great Britain compare well to those in Germany or the USA, they are clearly lower than those found in Sweden. 

Figure 1.2l: Percentage confidence* in institutions, World Values Survey, 2006

Source: World Values Survey (2011)

Figure 1.2m, derived from four surveys held by the European Social Survey from 2002-2008, also measures trust in institutions in the UK. It
shows the police and the justice system to be highly rated in comparison to politicians or the UK parliament. Moreover, levels of trust in
both the police and the justice system were higher in the 2008 survey than they were in the first survey, dating from 2002. By contrast,
levels of public trust in politicians, in the national parliament, in the European parliament and in the United Nations, all show an overall
decline when the results from 2008 are compared to those from 2002.
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Figure 1.2m: Trust* in Institutions in the UK (%), 2002-2008

Note: *Trust is the sum scores 6-10 on a 0-10 Likert scale.

Source: European Social Survey (2011)

When international comparisons are made using the European Social Survey data for trust in the legal system between 2002-08, the
performance of the UK is moderate, however. As Figure 1.2n shows, while the UK has comparable ratings to countries such as Ireland,
Belgium and France (with Spain having overall the worst performance), it is clearly behind Germany, the Netherlands, and the Nordic
countries. Denmark, Norway and Sweden have consistently recorded the highest levels of public trust in the legal system, followed by the
Netherlands and Germany.

Figure 1.2n: Trust* in the Legal System (%), European Social Survey 2002-2008
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Note: *Trust is the sum scores 6-10 on a 0-10 Likert scale.

Source: European Social Survey (2011)

A recent comparative study of European data on confidence, or trust, in the justice system provides some useful insights into the reasons
for these national variations. Its most important findings were that in nearly every country - including the UK - there was a connection
between, on the one hand, a feeling of being able to trust people and of personal life satisfaction and, on the other hand, higher levels of
trust in the legal system. Another factor that applied to the UK and some other countries was that if an individual belonged to a group they
felt was discriminated against, this tended to reduce their overall level of trust in the legal system (Van der Walle and Raine, 2008). An
earlier study, from 2004, suggested that the reason for the police tending to score more highly on questions concerning public trust is that
there are relatively low levels of knowledge of the court system (Hough and Roberts, 2004).

Measuring levels of confidence in the justice system is a complex task and, inevitably, perceptions are shaped by the socio-demographic
characteristics of survey respondents. Nonetheless, a number of conclusions can be drawn. First, it appears, on the basis of the World
Values Survey, that confidence is at a significantly lower level than it was three decades ago, though it has risen from a low point reached
in the late 1990s. Second, while this evidence of improvement is encouraging, BCS data suggests that public confidence in the
effectiveness of the criminal justice system is substantially below 50 per cent. Improvements notwithstanding, these figures should be a
cause for concern, not least because of the variety of social groups among which levels of confidence fall below this overall figure. Third,
while the justice system and the police are highly rated in relation to other institutions in the UK, it is important to recognise that this is part
of a wider international tendency and that it reflects, in part, the low levels of confidence in politicians, parliaments and governments.
Finally, the international evidence serves to demonstrate that trust in the justice system is linked to broader feelings of personal trust and
personal wellbeing; and to some extent, underlying patterns of social division. That the UK only performs moderately well against
comparable states, and well behind the Nordics and others, is indicative of a broader pattern identified consistently throughout this Audit. 

Conclusion

This Audit has identified significant positive developments with regard to the rule of law. Two events of historic significance stand out. First,
the Human Rights Act (HRA) 1998 has expanded the scope of judicial review substantially, enhancing the potential for subjecting public
office holders to the law. Second, the Constitutional Reform Act 2005 has effected a number of changes desirable from the perspective of
the rule of law. It has ended the anomalous and problematic position of the lord chancellor in straddling judicial, executive and legislative
functions. In establishing the Judicial Appointments Commission, the act has also lessened the role of the executive in appointing the
judiciary. Finally, the act created the UK Supreme Court, which, while it does not possess many powers additional to those possessed by
the House of Lords when it was the highest court in the UK, may come in time to play an important constitutional role.

However, these significant improvements should be offset against ongoing and emerging problems. Fundamentally, the constitutional
position in the UK remains that the doctrine of parliamentary sovereignty is a potential threat to the rule of law; which is not protected by a
written constitution as it is in nearly all other democracies internationally. Below this overall constitutional level, evidence of the
involvement of paramilitary groups in organised crime in Northern Ireland raises questions about the upholding of the rule of law in the
province. There are also problems with access to justice and due process. The legal aid system in England and Wales continues to be
identified as suffering from systemic weaknesses and financial deficiencies. Problems have arisen with the provision of due process for all;
particularly as regards the use of secret evidence and special advocates. There is cause for suspicion that the criminal justice system is not
properly observing rules prohibiting discrimination, in areas including the operation of stop and search. Public confidence in the justice
system, though it may be increasing, is not especially high by north European standards.

This discussion of the rule of law in the UK relates to many broader issues raised in this overall Audit. The possible tensions between the
rule of law and parliamentary sovereignty are suggestive of constitutional instability. The enhancements that have been achieved in the
rule of law - for instance through expanding the reach of judicial review and the creation of a Supreme Court - have perhaps increased the
likelihood of a serious clash between this doctrine and that of parliamentary sovereignty at some point in the future. Meanwhile, the
variation in approaches to human rights across different parts of the UK demonstrate the complexities that have been produced by
constitutional reform in recent decades; and the tensions that might be arise if central government sought to impose a new direction on the
whole of the UK, such as replacing the HRA with a 'British Bill of Rights'.

The evidence of an overall decline in crime pointed to in this section is likely to offer much of the explanation for the observed increase in
public confidence and trust in the legal system over the last decade. This rise in public trust in the police and the criminal justice system is
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encouraging, not least because it goes some way to reversing an earlier decline, but it is the only area in which we find improved levels of
public faith in key institutions. At the same time, it must be recognised that public faith in the criminal justice system has yet to return to the
levels at which it stood in the early 1980s, and that the UK continues to lag substantially behind the Nordic countries and some other
European states on this measure. Finally, the evidence presented in this chapter points to additional forms of growing political inequality,
highlighted  throughout this Audit. There are evident inequalities in the chances of an individual being stopped and searched, arrested, and
imprisoned, with ethnicity being a particularly strong determinant of contact with the criminal justice system. Meanwhile, we find grounds to
suggest that the extent to which an individual can access the law is likely  to be determined increasingly by their personal financial means,
particularly in view of changes to legal aid.
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